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INTERSTATE  COMMERCE 
COMMISSION 

[49  CFR  Part  1127] 

l Ex  Parte  No.  293  (Sub.  No.  8)  ] 

STANDARDS  FOR  DETERMINING  COM¬ 
MUTER  RAIL  SERVICE  CONTINUATION 

SUBSIDIES  AND  EMERGENCY  OPERAT¬ 
ING  PAYMENTS 

Further  Notice  of  Propose:!  Rulemaking 

The  Railroad  Revitalization  and  Reg¬ 
ulatory  Reform  Act  of  1976  (Pub.  L.  94- 
210),  enacted  February  5,  1976,  estab¬ 
lished  a  program  of  Federal  financial  as¬ 
sistance  for  the  continuation  of  certain 
rail  commuter  passenger  services  in  the 
Midwest  and  Northeast  Region  which, 
under  the  Final  System  Plan  of  the 
United  States  Railway  Association  dated 
July  26,  1975,  might  have  been  discon¬ 
tinued  in  the  absence  of  such  assistance. 
Section  808  of  Pub.  L.  94-210  adds  a  new 
section  17  to  the  Urban  Mass  Transpor¬ 
tation  Act  of  1964  authorizing  the  Urban 
Mass  Transportation  Administration  of 
the  Department  of  Transportation 
(UMTA)  to  furnish  emergency  operating 
assistance  to  railroads.  States,  local  pub¬ 
lic  bodies,  and  agencies  thereof  for  this 
purpose.  Section  309  of  Pub.  L.  94-210 
amends  section  205(d)  of  the  Regional 
Rail  Reorganization  Act  of  1973  (the 
Act)  to  require  that  the  Rail  Services 
Planning  Office  of  the  Interstate  Com¬ 
merce  Commission  (the  Office)  issue  (A) 
standards  for  the  computation  of  the 
subsidies  necessary  for  the  continuation 
of  these  services,  and  (B)  standards  for 
determining  the  emergency  operating  as¬ 
sistance  payments  to  be  made  by  UMTA. 

By  notice  published  in  the  Federal 
Register  of  February  20,  1976  (41  FR 
7793)  the  Office  invited  the  suggestions 
and  comments  of  interested  persons;  it 
particularly  requested  views  as  to  what 
elements  of  revenues  and  costs  should  be 
treated  and  what  bases  should  be  used 
for  apportioning  costs  which  may  be 
jointly  shared  by  commuter  passenger 
services  with  other  rail  services. 

The  Office  received  sixteen  comments 
in  response  to  its  invitation  from  the 
Consolidated  Rail  Corporation  (Con- 
Rail)  and  other  commuter  railroads,  the 
National  Railroad  Passenger  Corpora¬ 
tion  (AMTRAK),  state  transportation 
departments,  commuter  authorities, 
planning  agencies,  rail  labor,  UMTA,  and 
the  Office  of  Public  CounseL  (The  par¬ 
ticipants  are  listed  at  the  end  of  this 
report.) 

In  brief,  ConRail  takes  the  position 
that  the  subsidy  standards  must  require 
the  apportionment  of  common  costs  to 
avoid  cross  subsidization.  It  recommends 
a  cost  accounting  system  comprised  of 
so-called  management  centers,  cost  cen¬ 
ters,  purpose  accounts  and  service  codes 
which  is  designed  to  segregate  direct 
costs  from  common  costs  and  suggests 
various  formulae  for  apportioning  com¬ 
mon  costs  between  commuter  passenger 
and  freight  rail  service.  Thus,  ConRail 
advocates  a  fully -distributed  cost  ap¬ 
proach;  that  1s,  one  which  apportions 
between  freight,  intercity  passengers. 


and  commuter  services  all  costs,  whether 
or  not  they  are  avoidable  through  the 
discontinuance  of  one  service. 

AMTRAK  is  concerned  primarily  about 
the  division  of  costs  among  freight,  com¬ 
muter,  and  intercity  users  in  the  North¬ 
east  Corridor.  AMTRAK  does  not  propose 
a  detailed  methodology  to  divide  corridor 
costs.  However,  in  general,  AMTRAK 
takes  the  position  that  while  an  insig¬ 
nificant  user  might  be  permitted  to  pay 
only  its  avoidable  costs,  predominant  or 
significant  users  should  divide  common 
costs  under  fair  and  equitable  cost  shar¬ 
ing  principles. 

The  state  departments  of  transporta¬ 
tion,  planning  agencies  and  commuter 
authorities  almost  unanimously  assert 
that  commuter  services  should  only  be 
charged  their  avoidable  cost,  i.e.,  those 
which  would  be  saved  if  commuter  opera¬ 
tions  were  discontinued.  UMTA  and 
Public  Counsel  urge  the  Office  to  issue 
specific  standards  and  afford  interested 
persons  a  further  opportunity  to  submit 
their  views  and  comments.  In  addition, 
UMTA  has  submitted  a  list  of  issues 
which  it  believes  should  be  addressed. 

The  Office  commissioned  two  consult¬ 
ing  firms  to  analyze  existing  contractual 
relationships  between  rail  carriers  and 
commuter  authorities  and  to  identify  the 
significant  issues  which  should  be  ad¬ 
dressed  in  this  rulemaking.  Reports  were 
submitted  by  R.  L.  Banks  &  Associates, 
Inc.,  ( Significant  Issues  to  be  Addressed 
in  the  Formulation  of  Standards  for 
Commuter  Service  Subsidies,  dated 
April  12,  1976)  and  by  L.  E.  Peabody  & 
Associates,  Inc.,  ( Issues  to  be  Considered 
in  Developing  Rail  Commuter  Revenue 
and  Cost  Standards,  dated  May  3,  1976). 
The  Office  also  engaged  Peat,  Marwick, 
Mitchell  &  Co.,  to  critique  a  draft  of  the 
subsidy  standards  (Sections  1127.4-7) 
for  accuracy,  clarity  and  resonableness. 
The  reports  rendered  by  all  the  consult¬ 
ants  will  be  made  available  upon  request 
for  inspection  and/or  copying. 

The  standards  developed  by  the  Office 
are  appended  at  the  end  of  this  report. 
Interested  persons  are  invited  to  submit 
their  views  on  the  standards  and  on  the 
resolution  of  the  significant  issues  dis¬ 
cussed  below.  Comments  should  be  filed 
on  or  before  June  15,  1976.  The  final 
standards  will  become  effective  no  later 
than  August  3,  1976. 

Applicability  of  the  Staridards 

UMTA  notes  several  instances  where 
it  seems  unclear  whether  service  agree¬ 
ments  must  be  based  on  RSPO  stand¬ 
ards  and  solicits  the  view  of  the  Office 
as  to  whether  the  standards  will  apply 
to  these  situations. 

(a)  General.  The  standards  issued  pur¬ 
suant  to  section  205(d)  (5)  (A)  of  the  Act 
determine  the  amounts  of  subsidy  which 
must  be  received  by  the  operator  to  in¬ 
sure  the  continuance  beyond  September 
27,  1976,  of  the  same  level  of  rail  com¬ 
muter  service  it  provided  immediately 
prior  to  April  1,  1976.  There  is  no  rea¬ 
son,  of  course,  why  the  subsidizer  and 
the  operator  could  not  agree  upon  a  dif¬ 
ferent  level  of  subsidy  payments;  but,  in 


the  absence  of  such  agreement,  section 
304(e)  (2)  of  the  Act  permits  the  oper¬ 
ator  to  discontinue  service  after  Septem¬ 
ber  27,  1976,  if  the  level  of  financial  sup¬ 
port  being  provided  by  any  state  (or  a 
local  or  regional  transportation  author¬ 
ity)  immediately  prior  to  April  1  has 
not  been  continued  during  the  180  day 
mandatory  period;  if  an  offer  of  sub¬ 
sidy  conforming  to  the  standards  is  not 
received;  or  if  any  subsidy  payment  is 
not  timely  made. 

The  effect  of  section  304(e)  (4)  is  to 
require  ConRail  to  continue  providing 
commuter  service  so  long  as  these  three 
conditions  are  met — even  beyond  the 
2  Vi  year  period  of  emergency  operating 
assistance  under  section  17  of  the  Urban 
Mass  Transportation  Act  of  1964.  In 
contrast,  the  standards  issued  puruant  to 
section  205(d)  (5)  (B)  of  the  Act  provide 
the  basis  for  determining  the  amounts 
of  financial  assistance  to  be  paid  by 
UMTA  for  service  provided  during  the 
emergency  period. 

(b)  Levels  of  Service  on  Existing 
Routes.  Section  304  (e)  (2)  of  the  Act 
specifically  requires  that  during  the  180- 
day  mandatory  period  the  same  level  of 
service  be  continued  over  existing  routes 
as  was  provided  immediately  prior  to 
April  1,  and  that  the  States  or  authori¬ 
ties  continue  the  same  level  of  financial 
support.  Sections  17  (a)  (1)  and  17  (d) 
(1)  of  the  Urban  Mass  Transportation 
Act  require  UMTA  to  reimburse  the  car¬ 
rier  for  the  difference,  during  this  man¬ 
datory  period,  between  the  payments 
actually  received  from  the  states  and  au¬ 
thorities  and  the  amounts  which  should 
have  been  received  had  the  standards 
been  in  effect  during  that  period. 

The  Act  is  not  specific  as  to  the  level 
of  service  to  be  provided  over  existing 
routes,  for  which  UMTA  must  furnish 
financial  assistance,  after  the  mandatory 
period.  It  does  not  appear  to  require  that 
ConRail  (or  any  other  railroad)  provide 
passenger  services  other  than  those  being 
provided  immediately  prior  to  April  1, 
even  though  a  subsidy  conforming  to  the 
standards  may  be  offered,  nor  does  it  ap¬ 
pear  to  contemplate  that  UMTA  will  pro¬ 
vide  financial  assistance  for  any  higher 
levels  of  service.  However,  in  the  interests 
of  economy,  a  State  or  authority  may 
wish  to  reduce  service  on  one  route  and 
increase  service  (frequency  of  trains  or 
number  of  cars)  on  another  existing 
route.  The  Office  believes  that  such 
flexibility  should  be  encouraged,  so  long 
as  the  total  amount  of  financial  assist¬ 
ance  from  UMTA  to  the  state  or  author¬ 
ity  is  not  increased;  and  that  this  would 
come  within  the  intent  of  the  Act.  The 
Act,  however,  does  not  appear  to  impose 
any  obligation  on  ConRail  or  other  rail¬ 
roads  to  concur  in  increases  in  service 
above  the  April  1,  1976,  level. 

(c)  Service  on  New  Routes.  The  Act 
does  not  appear  to  obligate  ConRail  (or 
other  railroads)  to  provide  service  over 
routes  other  than  those  on  which  service 
was  provided  immediately  prior  to  April  1, 
1976,  even  if  a  subsidy  conforming  to  the 
standards  is  offered.  Should  the  parties 
nonetheless  agree  to  provide  such  service 
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over  new  routes,  it  does  not  appear  that 
emergency  operating  assistance  under 
section  17  of  the  Urban  Mass  Trans¬ 
portation  Act  of  1964  could  be  rendered. 

(d)  Services  under  Section  303(b)(2) 
Agreements.  It  is  clear  that  ConRail  or 
other  railroads  are  required  to  continue 
for  the  duration  of  such  agreements  serv¬ 
ices  being  provided  as  of  April  1,  1976, 
under  leases  or  agreements  which  qualify 
as  continuing  obligations  under  Section 
303(b)(2)  of  the  Act,  and  that  the 
standards  promulgated  under  Section 
205(d)  (5)  do  not  affect  the  obligations 
of  these  agreements.  If  payments  re¬ 
quired  under  such  agreements  are  not 
made  when  due,  the  services  may  pursu¬ 
ant  to  section  304(e)  (2)  (d)  be  ter¬ 
minated  regardless  of  whether  a  subsidy 
offer  conforming  to  the  standards  is 
made. 

UMTA  asks  whether  the  standards 
would  apply  to  services  over  lines  covered 
by  such  agreements  in  the  event  that  an 
agreement  expires.  There  is  no  appar¬ 
ent  reason  to  anticipate  that  the  parties 
to  such  agreements  would  permit  them  to 
expire;  if  they  did,  the  Act  appears  to 
contemplate  that  the  services  could  be 
terminated. 

(e)  Services  Using  AM TRAK -owned 
Right-Of-Way.  On  some  segments  of  the 
Northeast  Corridor,  extending  between 
Washington  and  Boston,  substantial 
volumes  of  commuter  services  are  pro¬ 
vided.  Ownership  of  the  Corridor  has 
been  acquired  by  AMTRAK,  but  the  com¬ 
muter  and  freight  operations  over  these 
lines  are  expected  to  be  conducted  by 
ConRail  for  some  time  to  come.  Pursuant 
to  authority  conferred  under  section  701 
(a)  of  the  Rail  Act,  AMTRAK  is  author¬ 
ized  to  execute  “compensatory  contracts’’ 
with  the  “responsible  carrier”  for  the 
continuation  of  commuter  rail  passenger 
service  over  the  properties  acquired  and 
in  particular  to: 

enter  Into  agreements  with  other  railroads, 
other  carriers,  and  commuter  agencies,  for 
the  purpose  of  granting,  acquiring,  or  enter¬ 
ing  into  trackage  rights,  contract  services, 
and  other  appropriate  arrangements  for 
freight  and  commuter  services  over  the 
rights-of-way  acquired  under  this  title,  with 
such  agreement  to  be  on  such  terms  and 
conditions  as  are  necessary  to  reimbursement 
for  costs  on  an  equitable  and  fair  basis,  ex¬ 
cept  that  cross  subsidization  among  intercity, 
commuter,  or  rail  freight  services  is  pro¬ 
hibited. 

If  the  parties  are  unable  to  come  to 
terms,  the  Commission  is  empowered  to 
order  a  continuation  of  rail  service  and 
to  resolve  disputes  within  180  days  of 
submission  upon  equitable  and  fair  com¬ 
pensation  principles  while  prohibiting 
cross  subsidization  among  intercity,  com¬ 
muter,  and  rail  freight  services  (section 
402(a)  of  the  Rail  Passenger  Service  Act, 
45  U.S.C.  562(a)).  Section  205(d)(6)  of 
the  RRR  Act  expressly  exempts  such 
“passenger  service  compensation  dis¬ 
putes”  from  the  subsidy  standards  to  be 
issued  by  the  Office. 

In  its  comments,  AMTRAK  assumes, 
correctly  we  think,  that  notwithstanding 
such  exemption,  RSPO  standards  will 
govern  the  amount  of  subsidies  ConRail 


and  the  States  will  receive  from  UMTA 
for  commuter  operating  losses  incurred 
in  the  Corridor  during  the  2>/2  year  Fed¬ 
eral  subsidy  program.  ConRail,  on  the 
other  hand,  is  of  the  view  that  “since  it 
appears  that  the  delegation  of  the  au¬ 
thority  to  the  Office  for  promulgation  of 
standards  for  rail  continuation  subsidies 
is  limited  to  exclude  matters  within  the 
Commission’s  jurisdiction,  it  would  ap¬ 
pear  that  the  standards  adopted  by  the 
Office  will  not  apply  to  all  components  of 
the  commuter  passenger  service  continu¬ 
ation  subsidy  determination.”  ConRail 
does  urge  the  Office  to  adopt  “advisory 
standards”  as  a  guide  to  the  parties  in 
negotiating  compensation  agreements 
under  section  402(a)  of  the  Rail  Passen¬ 
ger  Service  Act. 

The  Office  agrees  with  ConRail  that 
it  has  no  authority  to  issue  regulations 
governing  the  contractual  relationship 
between  AMTRAK  and  other  parties  for 
commuter  service  in  the  Northeast  Cor¬ 
ridor.  And  for  that  reason  the  Office  be¬ 
lieves  the  Commission  must  determine  in 
the  first  instance  whether  advisory 
standards  would  be  an  appropriate  way 
to  carry  out  the  Commission’s  mandate. 

The  Office  also  agrees  with  AMTRAK 
that  its  standards  will  apply  in  ascertain¬ 
ing  the  amount  of  Federal  subsidies  to 
be  paid  to  ConRail  and  the  States  for 
commute^  passenger  service  performed 
in  the  Corridor.  The  distinction  is  an 
important  one:  the  Office  will  not  be  in¬ 
volved  in  AMTRAK  negotiations  for 
service  or  in  resolving  AMTRAK  con¬ 
tractual  disputes.  Its  standards  will,  how¬ 
ever,  apply  in  determining  the  extent  to 
which  UMTA  will  subsidize  commuter 
service  in  the  Corridor. 

A  more  troublesome  jurisdictional  is¬ 
sue  would  be  posed  were  AMTRAK  to 
agree  to  provide  commuter  service  for  a 
discrete  subsidy  period,  but  then  it  and 
a  commuter  authority  were  unable  to 
agree  to  a  continuation  of  such  service 
for  a  subsequent  subsidy  period.  In  these 
circumstances,  if  the  commuter  author¬ 
ity  made  an  offer  of  subsidy  under  section 
304(c)  (2)  (A)  of  the  RRR  Act,  a  question 
would  arise  whether  the  “compensation 
dispute”  would  be  resolved  by  the  Com¬ 
mission  under  section  402(a)  of  the  Rail 
Passenger  Act  or  whether  AMTRAK 
would  be  obliged  to  continue  service  un¬ 
der  RSPO  “fail-safe”  regulations. 

The  Office  perceives  no  immediate  rea¬ 
son  to  express  its  view  on  this  jurisdic¬ 
tional  issue.  The  question  is  hypotheti¬ 
cal  and  would  not  arise  unless  AMTRAK 
first  agreed  to  provide  service,  then  was 
unable  to  agree  to  an  extension  thereof, 
and  the  commuter  authority  decided  to 
pursue  a  section  304(c)  (2)  (A)  offer  of 
subsidy  rather  than  commit  the  dispute 
to  the  Commission’s  section  402(a)  juris¬ 
diction.  Furthermore,  it  is  reasonable  to 
assume  that  the  amount  of  compensation 
would  not  vary  significantly  with  the 
forum. 

The  compensation  principles  underly¬ 
ing  section  402(a)  of  the  Rail  Passenger 
Act  and  section  304(c)(2)(A)  of  the 
RRR  Act  are  strikingly  similar,  if  not 
identical.  Section  402(a)  calls  for  fair 
and  equitable  compensation,  while  pro¬ 


hibiting  cross  subsidization.  The  Final 
System  Plan  and  section  205(d)  (5)  of 
the  RRR  Act  speak  in  terms  of  the  equi¬ 
table  sharing  of  costs  which  avoids  cross 
subsidization  among  freight,  intercity 
passenger,  and  commuter  services.  Thus, 
the  Office’s  standards  of  net  avoidable 
costs  and  reasonable  return  might  well 
closely  coincide  with  a  Commission  de¬ 
termination  of  a  section  402(a)  dispute. 
Indeed,  the  Commission  could,  if  it 
wished,  apply  the  Office’s  standards  in 
resolving  such  an  issue. 

The  foregoing  summarizes  the  Office’s 
views  and  intentions  as  to  the  commuter 
services  within  the  region  to  which  the 
standards  apply,  as  well  as  certain  com¬ 
muter  services  in  the  region  to  which 
they  are  not  applicable.  Persons  in¬ 
terested  in  further  detail  as  to  the  com¬ 
muter  services  with  which  amended  sec¬ 
tion  304  (e)  of  the  Act  was  intended  to 
deal  are  referred  to  the  listings  of  “Serv¬ 
ices  not  Covered  by  Pre-Act  Leases  or 
Contracts”  on  pages  45  and  46,  Volume 
I,  of  the  Final  System  Plan  of  the  United 
States  Railway  Association  dated  July  26, 
1975. 

One  of  the  consultant  reports  received 
by  the  Office  raises  questions  as  to  the 
application  or  effect  of  the  standards  to 
compensation  for  rail  passenger  services 
other  than  those  discussed  above.  Sec¬ 
tion  304  (e)  of  the  Act  makes  it  clear 
that  the  standards  apply  only  with  re¬ 
spect  to  rail  passenger  services  on  “rail 
properties  over  which  a  railroad  in  re¬ 
organization  in  the  region,  or  a  person 
leased,  operated,  or  controlled  by  such  a 
railroad,  was  providing  rail  passenger 
service”  immediately  prior  to  April  1, 
1976;  and  that  they  do  not  apply  to  pas¬ 
senger  service  operated  by  AMTRAK. 
The  circumstances  applying  to  the  rail 
properties  described,  and  in  particular 
the  circumstances  of  conveyance  under 
the  Final  System  Plan,  are  in  many  re¬ 
spects  peculiar  to  the  reorganization 
processes  in  the  Midwest  and  Northeast 
Region.  Therefore,  the  Office  does  not 
intend,  nor  in  its  opinion  does  the  Act 
contemplate,  that  the  standards  promul¬ 
gated  herein  have  any  application  or  re¬ 
lationship  whatever  to  compensation  for 
rail  passenger  services  other  than  those 
discussed  above. 

Comments  are  specifically  requested  as 
to  this  disposition  of  the  issues  which 
have  been  presented  involving  the  ap¬ 
plicability  of  the  standards. 

Dominant  User 

In  the  Final  System  Plan  (Vol.  I,  p. 
41) ,  the  United  States  Railway  Associa¬ 
tion  (USRA)  stated  four  “principles”  and 
five  “policies”  regarding  ownership  of  rail 
properties  and  allocation  of  costs  be¬ 
tween  freight  and  passenger  services  in 
the  Northeast  Region.  The  four  princi¬ 
ples  are: 

First,  ConRail  has  the  responsibility  to 
provide  satisfactory  passenger  service  on  all 
lines  in  its  system. 

Second,  the  provision  of  those  services 
should  not  be  subsidized  by  freight  services 
and  ConRail  should  not  be  burdened  with 
any  passenger  deficit. 

Third,  passenger  operations  should  have 
priority  over  freight  operations. 
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Fourth,  the  exclusive  or  dominant  user  of 
a  facility  or  in  some  special  cases  a  state  or 
public  agency  should  be  its  owner. 

The  five  policies  are: 

Where  facilities  exist  or  are  built  for  the 
exclusive  use  of  one  type  of  service,  i.e.,  pas¬ 
senger  or  freight,  that  entity  should  bear  the 
full  cost  of  those  facilities. 

In  Instances  where  two  or  more  passenger 
entities  Jointly  use  an  exclusive  passenger 
facility,  the  responsibility  for  allocating  costs 
on  an  equitable  basis  should  lie  with  the 
users. 

Where  freight  and  passenger  operations 
bath  use  a  facility,  the  dominant  user  should 
•wn  the  facility  and  bear  all  the  costs  of  that 
facility  except  those  which  could  be  avoided 
M  the  minority  user  were  not  present.  To 
determine  the  dominant  user,  all  passenger 
Services,  both  intercity  and  commuter,  should 
be  considered  as  one  entity  and  all  freight 
services,  regardless  of  carrier,  should  be  con¬ 
sidered  as  one  entity. 

The  minority  user  should  bear  exclusively 
the  cost  of  any  additional  facilities  it  re¬ 
quires  both  existing  and  proposed. 

Where  passenger  and  freight  operations 
both  use  a  facility  on  an  equal  basis,  the 
coots  of  owning  and  using  the  facility  should 
be  shared  equitably. 

Since  AMTRAK  has  acquired  and  is 
expected  to  be  a  primary  user  of  certain 
segments  of  rail  properties  in  the  North¬ 
east  Corridor,  it  is  naturally  concerned 
that  in  application  these  policies  do  not 
work  to  its  detriment.  AMTRAK  con¬ 
tends  that  by  the  adoption  of  section  402 

(a)  of  the  Rail  Passenger  Act  Congress 
rejected  the  lumping  of  commuter  and 
intercity  passenger  services  to  determine 
the  dominant  user.  AMTRAK  urges  that 
the  terminology  of  the  Final  System 
Plan  should  be  construed  broadly — 
“equal”  users  should  mean  “significant," 
“dominant”  users  should  mean  “pre¬ 
dominant”  and  “minority”  users  should 
mean  "insignficant”.  Viewed  in  this  per¬ 
spective,  significant  and  predominant 
users  would  share  common  costs  while 
insignificant  users  would  pay  avoidable 
C06ts.  AMTRAK  believes  this  contruction 
would  accord  fair  and  equitable  treat¬ 
ment  among  users  and  avoid  cross  subsi¬ 
dization. 

ConRail  does  not  directly  address  the 
issue  of  dominant  use.  It  does,  however, 
apparently  construe  the  plan  to  allow 
“a  minority  user  which  owned  a  facility 
to  require  the  payment,  by  a  secondary 
user,  of  all  costs  except  the  minority 
user’s  avoidable  costs  irrespective  of 
ownership,  as  well  as,  a  form  of  shared 
costs  with  respect  to  common  facilities.” 
Thus,  it  seems  to  postulate  that  were 
AMTRAK  not  to  have  acquired  Corri¬ 
dor  properties,  ConRail  (the  minority 
user)  could  have  required  passenger  and 
commuter  services  (the  dominant  users) 
to  pay  all  but  ConRail’s  avoidable  costs. 

New  Jersey  DOT  urges  that  the  owner 
of  rail  properties  as  designated  in  the 
Final  System  Plan  be  treated  as  the 
“base  service,”  and  other  services  be 
treated  as  avoidable  services.  Maryland 
DOT  endorses  “avoidable  costs”  for  com¬ 
muter  services.  New  York  DOT  does  not 
directly  address  the  question;  it  does 
suggest  that  in  determining  the  domi¬ 
nant  user  consideration  must  be  given  to 
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overall  system  revenues,  including  reve¬ 
nue  from  bridge  traffic. 

The  standards  are  patterned  after 
AMTRAK’s  construction  of  the  Final 
System  Plan.  AMTRAK  will  own  cer¬ 
tain  of  the  properties  over  which  com¬ 
muter  service  affected  by  the  standards 
are  to  be  operated.  ConRail  is,  however, 
obligated  by  statute  to  continue  com¬ 
muter  service  after  September  27,  1976, 
if  offers  of  subsidy  are  made.  In  fairness 
and  equity  to  ConRail,  the  commuter  au¬ 
thorities  should  bear  some  portion  of 
common  costs,  where  commuters  make 
significant  use  of  the  rail  properties. 
However,  where  commuter  services  make 
insignificant  use  of  the  rail  properties, 
it  would  appear  impractical  to  require 
the  collection  of  the  data  necessary  to 
apportion  common  costs.  The  standards 
place  the  dividing  line  between  signif¬ 
icant  and  insignificant  at  10  percent  of 
the  total  train  time  on  line.  Commuters 
services  falling  within  the  insignificant 
category  will  be  obligated  to  pay  only 
actual  direct  costs  of  providing  the  serv¬ 
ice,  plus  an  overhead  allowance  to  com¬ 
pensate  for  indirect  costs,  as  negotiated 
by  the  parties. 

The  comments  of  the  parties  are  spe¬ 
cifically  requested  as  to  this  proposed  dis¬ 
position  of  the  “dominant  user”  issue. 

Management  Fee 

ConRail  proposes  that  the  carrier  op¬ 
erating  the  commuter  service  should  re¬ 
ceive  from  each  authority  a  reasonable 
management  fee  as  reimbursement  for 
its  contributed  expertise  in  administer¬ 
ing  the  service  and  also  to  provide  an  in¬ 
centive  to  the  carrier  to  maintain  a 
superior  standard  and  quality  of  service. 
None  of  the  other  comments  suggests  a 
management  fee,  but  several  of  the 
States  and  commuter  authorities  pro¬ 
pose  that  provision  be  incorporated  in 
the  standards  for  incentives  to  improve 
the  quality  of  service. 

The  standards  will  provide  latitude  for 
incorporation  in  the  subsidy  agreements 
of  provisions  for  incentives  for  good  serv¬ 
ice  and  penalties  for  poor  service.  They 
also  provide  for  reimbursement  of  the 
carrier’s  costs  in  providing  supervision 
of  the  commuter  operations.  Aside  from 
these  considerations,  the  usual  purpose 
of  a  management  fee  is  to  provide  an 
element  of  profit  to  the  operator  where 
there  is  little  investment;  and  in  some 
instances  the  operator  of  the  commuter 
services  will  have  no  investment  in  the 
facilities  and  therefore  will  receive  no 
return. 

The  Office  endorses  the  concept  of  a 
reasonable  management  fee  to  be  paid 
the  operator,  and  it  encourages  the  in¬ 
clusion  in  commuter  operating  agree¬ 
ments  of  provisions  for  such  fees.  How¬ 
ever,  it  does  not  believe  that  the  statute 
permits  Federal  reimbursement  of  such 
fees  from  the  emergency  operating  as¬ 
sistance  funds,  or  that  the  operator  would 
be  entitled  to  discontinue  service  solely 
because  of  the  refusal  of  a  subsidizer  to 
agree  to  pay  such  fees. 

It  is  clear  that  in  its  consideration  of 
the  amendments  to  the  Act  which  are 
incorporated  in  the  Railroad  Revitaliza¬ 


tion  and  Regulatory  Reform  Act  of  1976 
(Pub.  L.  94-210) ,  Congress  was  aware  of 
the  desirability  of  management  fees  in 
certain  instances.  It  specifically  directed 
that  such  fees  be  received  by  the  desig¬ 
nated  operators  of  rail  freight  services 
under  amended  section  304(d)  of  the  Act, 
but  made  no  such  provision  in  sections 
304(c)  (2)  (A)  and  304(e)  which  state  the 
compensation  to  be  offered  by  a  responsi¬ 
ble  person  for  the  continuation  of  rail 
passenger  service.  From  the  foregoing 
comparison  of  the  provisions  of  the  Act 
applying  to  freight  and  passenger  serv¬ 
ices  respectively,  the  Office  Is  unable  to 
conclude  that  the  statute  authorizes  pro¬ 
vision  for  a  mangement  fee  in  the  com¬ 
muter  subsidy  standards,  or  that  reim¬ 
bursement  of  expenditures  for  such  fees 
could  be  made  from  the  Federal  funds 
authorized  for  emergency  operating  as¬ 
sistance  payments. 

The  comments  of  the  parties  are 
specifically  requested  as  to  this  proposed 
disposition  of  the  management  fee  issue. 

Procedures 

UMTA  and  several  of  the  parties  raise 
procedural  issues:  i.e.,  how  should  the 
process  of  determining  and  identifying 
the  specific  commuter  services  to  be  sub¬ 
sidized  begin;  which  States  or  looal  or 
regional  transportation  authorities  are 
responsible  under  section  304(c)  (2)  (C) 
for  offering  a  rail  service  continuation 
payment;  what  amount  of  subsidy  is  re¬ 
quired  for  continuation  of  the  service; 
and  what  amount  of  emergency  operating 
assistance  is  to  be  provided  by  UMTA? 
The  procedures  outlined  below  are  con¬ 
templated  by  the  Office. 

(a)  Issuance  of  the  Standards.  As 
noted  above,  the  proposed  standards  ap¬ 
pended  to  this  notice  will  be  open  to 
comment  until  June  15,  1976.  Having 
considered  the  views  of  the  parties,  the 
Office  will  then  issue  final  standards  to 
be  effective  August  3,  1976.  These 
standards  should  be  sufficiently  definitive 
to  permit  prompt  and  reasonably  ac¬ 
curate  estimation  of  the  amounts  of  sub¬ 
sidy  required  during  the  initial  subsidy 
period  for  each  commuter  service. 

(b)  Notice  of  Intention.  Not  later  than 
August  18,  1976,  any  state  (or  local  or 
regional  transportation  authority)  which 
Intends  to  offer  a  rail  service  continua¬ 
tion  payment  pursuant  to  section  304(c) 
(2)  (A)  of  the  Act  for  the  continuation  of 
any  rail  commuter  service  or  services  will 
notify  ConRail  of  that  intent.  Copies  of 
such  notice  shall  be  provided  to  UMTA 
and  to  the  Office.  The  notice  should 
specify  the  length  of  the  subsidy  period 
and  contain  reasonable  detail  as  to  all 
modifications  in  the  existing  level  of  serv¬ 
ice,  including  changes  in  routes,  sched¬ 
ules,  train  capacity,  performance  stand¬ 
ards,  and  equipment. 

(c)  ConRail  Estimates.  Upon  receipt  of 
each  such  notice,  ConRail  will  prepare  an 
estimate  of  the  attributable  revenues,  the 
avoidable  costs,  the  return  on  the  value 
of  the  properties,  and  the  subsidy  re¬ 
quired  for  each  service,  based  upon  the 
standards  promulgated  by  the  Office.  Not 
later  than  September  17,  1976,  ConRail 
will  provide  to  each  person  from  whom 
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it  has  received  a  Notice  o t  Intention 
(with  copies  to  the  Office  and  UMTA)  its 
estimate  of  the  following  amounts,  based 
on  the  standards,  applicable  to  the  serv-% 
ice  covered  by  the  Notice: 

(1)  The  attributable  revenues: 

(2)  The  avoidable  costs  of  providing 
the  service; 

(3)  The  return  on  the  value  of  the 
properties; 

(4)  The  estimated  total  subsidy; 

(5)  The  financial  assistance  to  be  re¬ 
ceived  from  the  state  or  local  or  regional 
transportation  authority;  and 

(5)  The  reimbursement  by  UMTA  for 
any  losses,  after  consideration  of  the 
foregoing  elements,  claimed  under  sec¬ 
tion  304(e)  (5)  (A)  of  the  Act. 

ConRail  should  also  state  the  general 
terms  it  proposes  to  be  included  in  the 
subsidy  agreement  and  for  any  renewal 
of  such  agreement. 

(d)  Offer  of  Financial  Assistance.  The 
prospective  subsidizer  must  serve  a  firm 
offer  of  subsidy  on  ConRail  no  later  than 
September  27, 1976,  to  avoid  discontinua¬ 
tion  of  service.  The  offer  should  contain 
a  subsidy  estimate  in  conformity  with 
the  standards:  evidence  of  the  offeror’s 
authority  to  subsidize:  and  an  indication 
of  its  financial  resources. 

(e)  Negotiation  of  Subsidy  Agreement. 
The  parties  should  proceed  expeditiously 
to  develop  a  facilities  plan  and  negoti¬ 
ate  a  subsidy  agreement.  The  Office  be¬ 
lieves  that  Congress  recognized  these  ar¬ 
rangements  could  not  be  concluded  in  all 
instances  during  the  180  day  manda¬ 
tary  period  and  that  it  provided  an  addi¬ 
tional  180  days  of  100  precent  Federal 
reimbursement  to  afford  the  parties  ade¬ 
quate  time  to  strike  a  bargin.  Therefore, 
the  standards  allow  the  parties  until 
March  26,  1977,  to  develop  a  facilities 
plan  and  execute  a  firm  agreement.  In 
the  interim,  payments  shall  be  based  on 
the  subsidy  estimate.  As  with  the  re¬ 
gional  standards  for  light-density  lines 
(49  CFR  1125),  the  final  payment  shall 
be  adjusted  to  reflect  actual  revenues 
derived,  avoidable  costs  incurred  and 
value  of  the  properties  used  in  providing 
commuter  service.  ConRail  will  of  course 
maintain  the  accounting  records  neces¬ 
sary  to  adjust  the  final  payment. 

(f )  Apportionment  among  Authorities. 
ConRail  proposes  that  “RSPO  should  be 
responsible  for  establishing  the  appor¬ 
tionment  of  the  subsidy  payment  among 
the  authorities  or  states  when  more  than 
one  is  involved  in  a  service  area.”  No 
other  comment  addressed  this  question. 

There  are  a  few  instances  in  which 
the  commuter  services  presently  op¬ 
erated  traverse  state  boundaries.  In  such 
cases,  it  would  seem  reasonable  to  ap¬ 
portion  the  subsidy  burden  as  between 
states  or  authorities  on  the  basis  of  the 
number  of  passengers  served  in  each 
state  (ratio  of  passengers  embarked  and 
disembarked  by  that  service  as  shown  by 
ticket  collections  or  a  special  study) .  The 
Office  believes  that  in  most  cases  the  rep¬ 
resentatives  of  the  States  or  authorities 
involved  will  be  able  to  reach  agree¬ 
ment  on  an  equitable  sharing  of  the  sub¬ 
sidy  burden,  and  It  will  be  pleased  to 


assist  in  resolving  any  differences  which 
may  develop. 

The  Office  does  not  believe,  however, 
thafrit  has  the  power  to  compel  any  state 
or  authority  to  make  a  subsidy  offer  and 
therefore  no  provision  for  the  mandatory 
allocation  of  subsidy  payments  is  in¬ 
cluded  in  the  standards.  Thus,  a  situa¬ 
tion  could  arise  in  which  one  state  or  au¬ 
thority  wishes  to  subsidize  the  continua¬ 
tion  of  a  service,  but  another  state  or 
authority  declines  to  share  the  subsidy 
burden.  The  state  or  authority  desiring 
the  service  to  continue  could  resolve  such 
an  impasse  by  offering  to  subsidize  either 
the  entire  service  or  the  portion  within 
its  borders.  The  railroad  would,  in  the 
Office’s  opinion,  be  obligated  to  continue 
operation  of  such  portion  of  the  service 
as  the  offeror  is  willing  to  subsidize,  but 
would  be  entitled  to  discontinue  the  re¬ 
mainder  if  it  chooses.  This  might  require 
installation  of  turnaround  facilities  at  or 
near  the  state  or  authority  border. 

It  is  recommended  that  representatives 
of  each  state  involved  in  bi -state  services 
begin  discussions  immediately  with 
their  counterparts  in  neighboring  states, 
so  that  before  August  18  a  decision  will 
be  reached  as  to  whether  either  or  both 
of  them  file  a  Notice  of  Intention  and  an 
Offer  of  Financial  Assistance. 

Comments  of  the  parties  are  specifi¬ 
cally  invited  as  to  the  proposed  proce¬ 
dures. 

The  Subsidy  Standards 

(a)  Revenues  Attributable.  Peabody 
conducted  a  study  of  1973  passenger  rev¬ 
enues  as  compiled  by  U.S.  Railroads  un¬ 
der  ICC  separation  guidelines  (49  CFR 
121).  It  determined  that  96.7  percent 
($374  million)  of  all  revenues  attributed 
to  passenger  service  (excluding  AM- 
TRAK)  were  directly  assigned  (i.e., 
“solely  related”  to  passenger  service) 
and,  hence,  presumably  not  subject  to 
dispute  between  operators  and  commuter 
authorities.  These  included  passenger 
fares,  bar  car  and  buffet  receipts,  and 
subsidy  payments. 

The  balance  of  1973  commuter  reve¬ 
nues  were  apportioned  and  therefore  sub¬ 
ject  to  dispute.  They  totalled  3.3  per¬ 
cent  ($12.4  million)  of  all  commuter  rev¬ 
enues  and  consisted  of  station  and  train 
privileges,  building  rentals,  and  other 
miscellaneous  revenue  accounts.  The  ex¬ 
isting  commuter  contracts  treat  these 
accounts  in  a  widely  divergent  manner 
ranging  from  no  attribution  of  the  rev¬ 
enues  to  commuter  service,  total  attribu¬ 
tion  of  the  revenues  to  commuter  service 
and  allocation  of  the  revenues  on  an 
avoidability  principle,  i.e.,  attributing  to 
commuter  service  only  those  portions  of 
the  revenues  which  were  generated  by 
properties  that  would  be  disposed  of  in 
the  absence  of  commuter  service. 

The  key  consideration  is  a  proper  ap¬ 
portionment  of  these  revenues  between 
commuter  and  intercity  service.  The 
standards  provide  that  these  minor  ac¬ 
counts  are  to  be  apportioned  between 
commuter  and  intercity  service  using  an 
on-off  passenger  count.  The  parties  are 
of  course  at  liberty  to  substitute  ticket 


sales  or  other  measures,  including  special 
studies,  for  on-off  counts  should  they 
mutually  agree  that  such  measures  are 
more  economical  or  appropriate. 

(b)  Avoidable  Costs.  Peabody  also  con¬ 
ducted  a  study  of  1973  commuter  costs  to 
ascertain  the  extent  to  which  they  were 
subject  to  dispute  between  operators  and 
commuter  authorities.  It  found  that  cer¬ 
tain  categories  of  costs  totalling  42  per¬ 
cent  ($246  million)  of  all  commuter  costs 
were  normally  not  at  issue.  These  in¬ 
cluded  rentals  of  passenger  equipment, 
passenger  car  repair,  train  crews,  train 
fuel  and  power,  train  supplies,  and  bar 
car  and  buffet  operation  where  direct 
(i.e.,  “solely  related”)  costs  comprised  the 
vast  majority  (93  percent)  of  these 
categories.  " 

The  remainder  of  the  1973  commuter 
costs  ($335  million)  contained  a  much 
lower  percentage  (43  percent)  of  direct 
costs  and  typify  categories  which  may  be 
the  source  of  dispute.  The  breakout  is  as 
follows: 

Cost  items  which  may  he  issues 

[1973  U.S.  costs  using  ICC  guidelines:  Solely  related 
plus  commuter  share  of  common) 


Itom  Amount  Percent  of 

(thousands)  total  costs 


Track  maintenance  and 


roadway  building  costs. .. 
Signals  and  communica- 

$35,744 

4.5 

tions  costs. . . . . . 

9,389 

1.9 

Electric  traction  costs . 

5,759 

L0 

Locomotive-costs. . . 

35,504 

6.1 

Shop  overhead  costs . 

Depreciation  and  retire- 

35,334 

6.1 

ment  costs . 

22,894 

'  3.9 

Train  control  costs . . 

17.054 

2.9 

Station  operations  costs . 

45,266 

7.9 

Yard  operations  costs _ 

Supervision  and  adminis- 

18,303 

3.1 

tration  costs. . . . .  ... 

Insurance  and  casualty 

74,018 

12.7 

costs . . . 

22,922 

3.9 

Joint  facilities  net  costs . 

13,229 

2.3 

Property  taxes . . 

8,695 

L5 

Total . 

335,111 

57.4 

The  views  of  the  parties  as  to  the  ap¬ 
propriate  basis  for  determining  avoid¬ 
able  costs  have  been  summarized  under 
the  discussion  of  the  dominant  user  con¬ 
cept,  supra.  The  Office  believes  that  the 
use  of  fully- distributed  costing  tech¬ 
niques  would  be  inappropriate  to  the  de¬ 
termination  of  commuter  subsidy  stand¬ 
ards  because  this  process  assigns  cost 
elements  which  are  not  related  to  com¬ 
muter  services  and  would  not  be  affected 
were  such  services  to  be  discontinued. 
At  the  other  extreme,  complete  reliance 
on  directly  identifiable  costs  or  solely- 
related  costs  would  result  in  cross  sub¬ 
sidization,  since  those  portions  of  com¬ 
mon  variable  costs  affected  by  the  con¬ 
tinuance  of  commuter  services  would, 
under  this  method  be  borne  by  the  other 
services. 

The  approach  taken  by  the  standards 
is  to  maximize  the  identification  of  di¬ 
rect  costs  through  the  use  of  facilities 
plans  and  localized  cost  accounting.  In 
general,  the  Office  believes  that  disputes 
over  cost  issues  may  be  substantially 
ameliorated,  if  not  resolved,  through 
these  techniques.  The  standards  require 
the  railroad  to  establish  a  system  to  col- 
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lect  the  commuter  cost  data  and  the 
standards  call  on  the  parties  to  develop 
a  comprehensive  facilities  plan.  In  the 
event  of  Impasse,  final  responsibility  for 
the  adoption  of  a  plan  is  placed  on  the 
subsidizer. 

The  standards  further  require  that  the 
actual  direct  costs  of  providing  the  com¬ 
muter  service  must  be  isolated  in  each 
and  every  instance  before  common  costs 
are  apportioned.  In  addition,  in  some 
cases,  notably  train  crews,  train  fuel,  and 
general  and  administrative  expenses,  the 
method  of  assignment  is  strictly  an 
avoidable  one  and  the  apportionment  of 
common  costs  is  proscribed.  Comments 
are  requested  on  the  reasonableness  of 
this  approach. 

As  noted  above,  track  maintenance 
comprised  less  than  5  percent  of  1973 
total  commuter  costs;  historically,  how¬ 
ever,  the  apportionment  of  such  costs 
between  commuter  and  other  services 
has  been  the  source  of  protracted  con¬ 
troversy.  Commuter  proponents  assert 
that  freight  service  should  bear  a  large 
share  of  track  maintenance  on  the  prem¬ 
ise  that  heavy  freights  traveling  at  slow 
speed  do  more  damage  to  the  track  than 
do  commuter  trains  traveling  at  higher 
speeds.  Freight  proponents  counter  that 
a  proper  apportionment  should  take  into 
account  not  which  service  does  the 
greater  damage,  but  rather  which  serv¬ 
ices  need  the  track  maintained  at  higher 
safety  standards  in  order  to  travel  at 
faster  rates  of  speed. « 

The  existing  contracts  also  reflect  a 
disparity  of  circumstances — the  MTA/ 
CTA  New  Haven,  Harlem  Hudson  and 
Penn  Central  contracts  allocate  all  track 
and  roadway  building  maintenance  costs 
to  passenger.  In  contrast,  Maryland  DOT 
pays  B&O  no  such  maintenance  costs  for 
its  Baltimore- Washington  service.  In  be¬ 
tween  are  a  variety  of  apportionment 
methods  including: 

•  Procedure  Method 

ICC  separation  rules : 

yard  switching  Switching  locomo- 

tracks.  tive  hours, 

way  switching  Predominant  use. 

tracks. 

running  tracks _  Gross  ton-miles. 

De  Leuw  Cather  Speed  factored - 

proposal.  gross  ton-miles. 

Brie  Lackawanna  Avoidable  cost. 

service. 

The  standards  specify  a  speed  factored 
gross  tons  formula  developed  by  Pea¬ 
body  and  Rail  Systems  Research  Asso¬ 
ciates.  The  formula  (see  Appendix  HI) 
is  derived  from  an  extensive  study  de¬ 
signed  to  provide  an  equitable  apportion¬ 
ment  of  track  and  roadbed  maintenance 
costs  based  upon  the  best  available  in¬ 
formation.  The  formula  takes  into  ac¬ 
count  speed,  gross  ton-miles  of  freight, 
gross-ton  miles  of  passenger,  number  of 
tracks  per  route  mile,  whether  the  track 
was  welded  or  bolted  and  the  FRA  classi¬ 
fication  of  the  track. 

The  formula  does  not,  however,  in¬ 
clude  a  factor  related  to  the  number  of 
trains  running  over  the  track.  And  the 
speed  factors  specified  are  the  highest 
authorized  track  speeds  for  the  particu¬ 
lar  service  rather  than  average  speed 


calculations.  Comments  are  requested  on 
the  validity  of  the  formula. 

Value  of  Properties 

Section  304  of  the  Act  requires  that  the 
rail  service  continuation  payments  In¬ 
clude  a  reasonable  return  on  the  value 
of  the  properties,  but  that  when  both 
freight  and  passenger  services  are  op¬ 
erated  over  the  same  rail  properties,  the 
owner  shall  not  be  entitled  to  more  than 
one  payment  of  a  reasonable  return. 

(a)  Working  Capital.  In  most  in¬ 
stances,  passenger  fares  are  paid  in  ad¬ 
vance  of  travel;  furthermore,  the  stand¬ 
ards  (section  1127.3(e))  require  the  in¬ 
terim  subsidies  to  be  paid  in  advance. 
Hence,  there  appears  to  be  no  substantial 
justification  for  an  allowance  for  work¬ 
ing  capital.  ConRail  does  urge  that  the 
authorities  or  states  should  be  assessed 
a  late  payment  charge  equal  to  1  percent 
per  month,  or  12  percent  simple  interest 
per  annum.  This  would  be  in  the  nature 
of  a  penalty  to  discourage  late  payments, 
rather  than  a  return  on  investment;  in¬ 
asmuch  as  section  304(e)  (2)  (C)  provides 
that  the  penalty  for  late  payment  may  be 
service  discontinuance,  it  does  not  appear 
that  an  additional  monetary  penalty 
would  be  warranted. 

(b)  Road  Properties.  Three  different 
situations  as  to  ownership  of  roadway 
properties  and  structures  involving  com¬ 
muter  passenger  operations  may  be  pre¬ 
sented:  (1)  Properties  owned  by  com¬ 
muter  authorities  or  States;  (2)  Sub¬ 
sidized  light-density  lines  remaining  in 
the  ownership  of  the  trustees  of  debtor 
estates,  on  which  both  freight  and  pas¬ 
senger  operations  are  conducted;  and 
(3)  Properties  owned  by  ConRail  or 
AMTRAK. 

In  the  first  case,  it  .is  unnecessary  to 
provide  for  a  return  to  be  paid  by  the 
public  authority  to  itself.  In  the  second, 
a  return  computed  in  accordance  with 
§  1125.7  of  the  standards  for  determin¬ 
ing  rail  service  continuation  subsidies 
(40  FR  1635)  is  being  paid  by  to 
trustees,  and  although  the  commuter  au¬ 
thority  and  the  State  involved  may  wish 
to  arrange  for  a  pro-rate  between  them 
of  this  cost,  the  Act  prohibits  any  addi¬ 
tional  payment  for  the  return  on  the 
value  because  of  the  operation  of  com¬ 
muter  passenger  services. 

The  New  Jersey  Department  of  Trans¬ 
portation  agrees  that  no  return  on  in¬ 
vestment  payment  is  applicable  as  a  part 
of  the  subsidy  for  State-  or  authority- 
owned  lines;  indeed,  it  goes  further  to 
assert  that  no  return  on  Investment 
should  be  payable  to  AMTRAK  “when 
the  taxpayers  it  serves  have  already  pro¬ 
vided  the  funds  to  the  U.S.  Government 
to  give  to  AMTRAK  to  purchase  these 
properties.”  As  to  properties  owned  by 
ConRail,  it  believes  the  commuter  au¬ 
thorities  should  make  a  return  payment 
“only  on  the  portion  of  the  facilities  de¬ 
termined  to  be  avoidable  with  commuter 
rail  passenger  service  and  then  only  to 
the  extent  that  these  properties  were  not 
already  purchased  with  public  funds.” 
These  arguments  are  believed  to  be 
fallacious  for  at  least  two  reasons.  Con¬ 
Rail  and  AMTRAK  are  chartered,  “for- 


profit”  corporations,  and  section  304(c) 
(2)  (A)  of  the  Act  clearly  intends  that 
they  should  receive  a  reasonable  return 
on  the  value  of  properties  devoted  to  rail 
commuter  passenger  services.  Even  if 
this  were  not  the  case,  the  patrons  served 
by  the  commuter  operations  are  not  the 
only  payers  of  taxes  to  the  United  States 
Treasury,  and  thus  they  would  not  neces¬ 
sarily  be  entitled  to  free  use  of  properties 
provided  at  the  expense  of  all  taxpayers. 

ConRail  suggests  that  the  net  liquida¬ 
tion  value  of  a  given  property  must  first 
be  isolated  by  use  of  USRA  records,  then 
the  value  of  the  passenger  properties 
segregated  and  the  apportioned  costs  of 
ConRail  improvements  added.  It  further 
urges  that  to  the  discounted  net  liquida¬ 
tion  value  for  the  initial  year  there 
should  be  added  in  each  successive  year 
the  incremental  annual  discount  as  given 
in  Volume  I,  Chapter  5,  pp.  154-5,  of 
the  Final  System  Plan.  The  Office  agrees 
that  the  discounted  net  liquidation  value, 
plus  additions  and  betterments  for  com¬ 
muter  services,  should  be  the  base  for 
determining  the  value  of  the  ConRail  or 
AMTRAK  properties  used  for  commuter 
services.  However,  rather  than  being  in¬ 
creased  each  year  by  the  discount  fac¬ 
tors  of  the  Final  System  Plan,  these 
values  should  be  reduced  annually  by 
the  amounts  of  depreciation  and  amorti¬ 
zation  accrued.  The  Final  System  Plan 
discount  factors  to  which  ConRail  refers 
were  used  to  determine  present  values  of 
properties  assumed  to  be  liquidated  at 
some  hypothetical  time  in  the  future; 
they  do  not  signify  a  constant  increase  in 
the  liquidation  values  of  the  conveyed 
properties  with  the  passage  of  time. 

The  value  of  the  ConRail  or  AMTRAK 
properties  for  the  purpose  of  computing 
the  return  element,  therefore,  will  be 
the  net  liquidation  value  of  those  proper¬ 
ties  which  are  used  in  commuter  service 
and  which  could  be  disposed  of  if  com¬ 
muter  services  were  discontinued,  plus 
the  value  of  additions  or  betterments  for 
commuter  purposes,  less  accrued  de¬ 
preciation  and  amortization.  Should  the 
parties  have  difficulty  in  identifying  the 
properties  which  would  be  excess  in  the 
event  commuter  services  were  to  be  dis¬ 
continued,  the  Office  will  be  available  to 
assist  in  this  determination. 

(c)  Equipment.  The  equipment  used 
for  commuter  services  may  in  some  in¬ 
stances  be  owned  by  the  commuter  au¬ 
thorities,  and  no  return  on  value  need 
be  provided.  In  the  case  of  equipment 
owned  or  leased  by  ConRail  or  AMTRAK 
and  devoted  to  the  commuter  service,  the 
value  for  the  purpose  of  calculating  the 
return  should  be  the  net  book  value 
after  allowance  for  depreciation  and 
amortization. 

Reasonable  Return 

(a)  Rate  of  Return.  Except  for  Con¬ 
Rail,  none  of  the  comments  received  ad¬ 
dressed  the  question  of  the  reasonable 
rate  of  return;  ConRail  urges  that  it  be 
not  less  than  7.5  percent  (the  interest 
rate  on  the  ConRail  debentures  and  also 
the  stated  dividend  rate  on  the  Series  A 
preferred  stock).  This  appears  to  be 
reasonable,  and  will  be  the  rate  provided 
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In  the  standards  for  computing  the  re¬ 
turn  on  the  sum  of  the  values  of  the  road 
properties  and  the  equipment  devoted  to 
commuter  services. 

(b)  Method  of  Payment.  In  some  In¬ 
stances  ConRail  will  be  the  owner  of 
both  the  equipment  and  the  roadway 
properties,  as  well  as  the  operator  of  the 
commuter  services.  In  others,  ConRail 
may  own  the  equipment  and  operate  the 
services  over  AMTRAK-owned  roadway 
facilities.  The  parties  are  at  liberty  to 
make  such  arrangements  in  the  subsidy 
agreements  for  the  payment  of  the  re¬ 
turn  element  of  the  subsidy  as  are  mu¬ 
tually  convenient;  however;  it  is  sug¬ 
gested  that  it  may  be  simplest  for  the 
entire  subsidy  payment  to  be  made  to 
ConRail,  with  the  latter  passing  on  to 
AMTRAK  such  sums  as  are  due  it. 

Comments  of  the  parties  are  specifi¬ 
cally  requested  with  respect  to  this 
proposed  treatment  of  the  return  on  the 
value  of  the  properties. 

Emergency  Operating  Assistance 

Section  304(e)  (5)  (B)  of  the  Act,  as 
amended,  and  section  17(a)  of  the  Urban 
Mass  Transportation  Act  of  1964  direct 
UMTA  to  reimburse  ConRail  (or  other 
railroads)  and  the  States  (or  local  bodies 
or  agencies)  for  the  “losses”  or  “addi¬ 
tional  costs”  incurred  by  them  for  the 
continuation  after  April  1,  1976,  of  the 
same  level  of  service  as  was  provided  im¬ 
mediately  before  April  1.  Briefly,  UMTA 
will  disburse  funds  to  reimburse  ConRail 
and  the  States  (or  commuter  authori¬ 
ties)  for  100  percent  of  the  losses  in¬ 
curred  during  the  180  mandatory  opera¬ 
tion  period  (April  1-September  27, 1976) . 
Further  assistance  will  be  provided  by 
UMTA  to  reimburse  subsidizers  for  “ad¬ 
ditional  costs’*  incurred  by  them  for 
maintaining  service  at  the  pre-April  1, 
1976,  level.  The  amount  of  reimburse¬ 
ment  will  be  100  percent  for  the  period 
September  28,  1976-March  26,  1977;  90 
percent  for  the  period  March  27,  1977- 
March  31,  1978  and  50  percent  for  the 
period  April  1,  1978-September  27,  1978. 

Section  205(d)  (5)  (B)  of  the  Act  di¬ 
rects  the  Office  to  issue  standards  gov¬ 
erning  the  computation  of  the  emer¬ 
gency  operating  payments.  The  Office 
addressed  several  areas  of  concern  to 
UMTA,  e.g.,  service  on  new  routes,  serv¬ 
ice  using  AMTRAK  owner/right-of-way, 
etc,,  under  the  Applicability  of  the 
Standards  section  _fpp.  4-10  supra) .  The 
Emergency  Operating  Assistance  stand¬ 
ards  are  appended  at  the  end  of  this  re¬ 
port.  Comments  are  requested  on  the  dis¬ 
position  of  the  issues  raised  by  UMTA  as 
well  as  the  standards  themselves."  The 
Office  encourages  the  submission  of  other 
potential  issues  relating  to  the  Federal 
subsidy  program,  which  have  not  been 
addressed  herein. 

Parties  Filing  Petitions 
GOVERNMENT 

Federal. — Urban  Mass  Transportation  Ad¬ 
ministration,  Department  of  Transportation, 
Office  of  Public  Counsel. 

State. — Commonwealth  of  Pennsylvania 
Department  of  Transportation,  Maryland 
Department  of  Transportation,  New  Jersey 


Department  of  Transportation,  New  York 
Department  of  Transportation. 

Regional. — Northwestern  Indiana  Regional 
Planning  Commission,  Southeastern  Penn¬ 
sylvania  Transportation  Authority,  South 
Western  Regional.  Planning  Agency. 

City. — Philadelphia,  Pennsylvania. 

ASSOCIATION 

The  Waterbury-Bristol-New  Britain  Hart¬ 
ford  Rail  Service  Association. 

LABOR 

Railway  Employes'  Department,  AFL  CIO. 

RAILROAD 

AMTRAK,  Burlington  Northern,  Central 
Railroad  Company  of  New  Jersey,  Consoli¬ 
dated  Rail  Corporation. 

The  Office  is  publishing  proposed 
standards  in  the  expectation  that  they 
will  stimulate  and  facilitate  public  re¬ 
sponse.  All  persons  interested  in  filing 
statements  of  their  views  on  the  proposed 
standards,  which  are  a  part  of  this  No¬ 
tice,  are  invited  to  do  so.  An  original  and 
six  copies  of  any  statements  should  be 
submitted  on  or  before  June  15,  1976,  to: 

Rail  Services  Planning  Office,  Interstate  Com¬ 
merce  Commission,  Washington,  D.C.  20423. 

Time  permitting,  the  Office  may  issue 
a  further  notice  dealing  with  significant 
issues  raised  in  response  to  this  report. 
In  such  event,  the  filing  period  will  be 
abbreviated  because  of  the  August  3  sta¬ 
tutory  deadline  for  the  issuance  of  regu¬ 
lations. 

By  the  Commission.  Rail  Services  Plan¬ 
ning  Office 

I  seal]  Robert  L.  Oswald, 

Secretary. 

It  is  proposed  that  Part  1127  be  added 
to  Chapter  X  of  Title  49  of  the  Code  of 
Federal  Regulations,  to  read  as  follows: 

PART  1127— STANDARDS  FOR  DETER¬ 
MINING  COMMUTER  RAIL  SERVICE 
CONTINUATION  SUBSIDIES  AND  EMER¬ 
GENCY  OPERATING  PAYMENTS 

Sec. 

1 127.1  Purpose  and  .scope. 

1127.2  Definitions. 

1127.3  Subsidy  Agreement. 

1127.4  Revenue  attributable  to  commuter 

service. 

1127.5  Avoidable  costs  of  providing  service. 

1127.6  Valuation  of  rail  properties. 

1 127.7  Reasonable  return  on  the  value  of  the 

properties. 

1127.0  Emergency  operating  assistance. 

Appendices  I-III 

Authority:  Sec.  205  (d)  (5)  and  (6)  of  the 
Regional  Rati  Reorganization  Act  of  1973, 
Pub.  L.  93-236,  87  Stat.  986,  994,  as  amended 
by  sec.  309  of  the  Railroad  Revitalization  and 
Regulatory  Reform  Act  of  1976,  Pub.  L.  94- 
210,  90  Stat  31,  57. 

§  1127.1  Purpose  and  scope. 

(a)  Section  304(e)  (1)  of  the  Act,  as 
amended,  requires  the  Corporation  (or 
a  profitable  railroad)  to  provide  com¬ 
muter  rail  service  for  a  period  of  180  days 
commencing  April  1,  1976  on  all  rail 
properties  over  which  a  railroad  in  re¬ 
organization  in  the  region,  or  a  person 
leased,  operated,  or  controlled  by  such  a 
railroad,  was  providing  service  as  of  that 


date  regardless  of  whether  or  not  the 
properties  were  designated  in  the  final 
system  plan  as  rail  properties  over  which 
rail  service  is  required  to  be  operated. 

(b)  Section  304  (c)  (2)  (A)  and  sec¬ 
tion  304  (e)  (4)  of  the  Act,  as  amended, 
provide  that  no  commuter  rail  service 
may  be  discontinued,  and  no  rail  proper¬ 
ties  abandoned,  if  a  State  or  local  or  re¬ 
gional  transportation  authority  offers  on 
or  before  September  27, 1976  financial  as¬ 
sistance  in  the  form  of  a  rail  service  con¬ 
tinuation  payment  which  is  designed  t.e 
cover  the  difference  between  the  avoid¬ 
able  costs  of  providing  commuter  rail 
service  on  the  rail  properties  and  the  rev  - 
enues  attributable  to  such  properties,  to¬ 
gether  with  a  reasonable  return  on  the 
value  of  the  properties.  If  such  an  offer 
is  made,  the  Corporation  (or  profitable 
railroad)  shall  continue  to  provide  such 
service  after  September  27,  1976. 

(c)  Section  205(d)  (6)  of  the  Act,  as 
amended,  authorizes  the  Office  to  de¬ 
termine  and  publish  standards  for  de¬ 
fining  (A)  the  “revenue  attributable  to 
the  rail  properties”,  (B)  the  “avoidable 
cost  of  providing  service”,  and  (C)  a 
“reasonable  return  on  value”,  as  those 
phrases  are  used  in  Section  304  of  the 

(d)  Section  205  (d)  (5)  of  the  Act,  as 
amended,  directs  the  Office  to  determine 
and  publish  standards  for  the  computa¬ 
tion  of  subsidies  for  commuter  rail  serv¬ 
ice  (except  passenger  service  compensa¬ 
tion  disputes  subject  to  the  jurisdiction 
of  the  Commission)  which  are  consistent 
with  the  compensation  principles  de¬ 
scribed  in  the  final  system  plan  and 
which  avoid  cross  subsidization  among 
commuter,  intercity,  and  freight  raff 
services. 

(e)  Part  1127  sets  forth  a  method  for 
establishing  an  estimated  subsidy  pay¬ 
ment,  which  will  enable  a  prospective 
subsidizer  to  formulate  a  subsidy  offer 
within  the  context  of  section  304  of  the 
Act  and  provide  a  framework  foi\the 
negotiation  of  a  subsidy  agreement. 
When  an  agreement  is  concluded,  the 
final  payment  will  be  adjusted  to  reflect 
the  actual  revenues  derived,  avoidable 
costs  incurred  and  value  of  the  proper¬ 
ties  used  in  the  subsidy  period. 

(f )  Section  304(e)  (5)  (A)  of  the  Act, 
as  amended,  and  section  17(a)(1)  of 
the  Urban  Mass  Transportation  Act  of 
1964,  as  amended,  direct  the  Secretary 
to  reimburse  the  Corporation,  the  Na¬ 
tional  Railroad  Passenger  Corporation, 
other  railroads,  and,  if  applicable,  the 
trustee  or  trustees  of  a  railroad  in  reor¬ 
ganization  in  the  Midwest  and  Northeast 
region  for  100  percent  of  the  losses  in¬ 
curred  in  the  180  day  mandatory  opera¬ 
tion  period  not  otherwise  paid  by  a  State 
or  a  local  or  regional  transportation  au¬ 
thority  which  would  have  been  payable 
had  these  standards  been  in  effect  on 
April  1, 1976. 

(g)  Section  304(e)  (5)  (B)  of  the  Act. 
as  amended,  and  section  17(a)  (2)  of 
the  Urban  Mass  Transportation  Act  of 
1964  direct  the  Secretary  to  reimburse 
the  State,  local  public  bodies,  and 
agencies  for  the  additional  costs  incurred 
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by  them  for  commuter  operation  during 
the  180  day  mandatory  operation  period 
and  for  commuter  rail  service  continua¬ 
tion  payments  made  by  them  after  Sep¬ 
tember  27,  1976.  The  amount  of  reim¬ 
bursement  shall  be  100  percent  for  the 
period  April  1,  1976  through  March  26, 
1977;  90  percent  for  the  period  March  27, 
1977  through  March  31, 1978;  and  50  per¬ 
cent  for  the  period  April,  1978  through 
September  27,  1978.  The  Secretary  may 
not  provide  emergency  operating  as¬ 
sistance  after  March  31,  1978  unless  the 
prospective  subsidizer  provides  adequate 
assurances  to  the  Secretary  that  the  com¬ 
muter  service  for  which  such  assistance 
is  sought  will  be  continued  after  Sep¬ 
tember  27,  1978. 

(h)  Section  205(d)(5)(B)  of  the  Act 
directs  the  Office  to  determine  the  stand¬ 
ards  under  which  the  Secretary  will  pro¬ 
vide  the  emergency  operating  assistance 
authorized  in  section  17(a)  of  the  Urban 
Mass  Transportation  Act  of  1964. 

(i)  Part  1127  also  establishes  the 
criteria  which  win  govern  the  reim¬ 
bursement  by  the  Secretary  of  (1)  the 
losses  Incurred  by  the  Corporation,  other 
railroads  or  trustees  for  continuing  com¬ 
muter  service  during  the  mandatory  op¬ 
eration  period  and  (2)  the  additional 
costs  incurred  by  States,  local  public 
bodies,  and  agencies  for  subsidizing  com¬ 
muter  service  from  April  1,  1976  through 
September  27,  1978. 

§  1127.2  Definition*. 

Unless  otherwise  required  by  the  con¬ 
text,  the  foUowing  definitions  apply  in 
this  Part; 

“Account"  means  an  account  in  the 
Commission’s  Uniform  System  of  Ac¬ 
counts  for  Railroad  Companies  (49  CFR 
Part  1201). 

“Act”  means  the  Regional  Rail  Reor¬ 
ganization  Act  of  1973  (45  UJ5.C.  701  et 
seq.)  as  amended  by  the  Rail  Revitaliza¬ 
tion  and  Regulatory  Reform  Act  of  1976 
(Pub.  L.  94-210  (90  Stat.  31  et  seq.)). 

“Base  Period”  means  a  minimum  of 
three  months  and  a  maximum  of  twelve 
months  for  which  the  latest  traffic,  rev¬ 
enue  and  cost  data  are  available. 

“Corporation”  means  the  Consolidated 
Rail  Corporation. 

“Designated  Area”  means  the  cost  ac¬ 
counting  center  or  physical  facility  as 
agreed  to  by  the  parties,  in  which  the 
costs  are  to  be  collected  and  apportioned 
between  commuter  and  other  services. 

“Facilities  Plan”  means  a  document 
itemizing  the  rail  properties  used  and 
useful  in  providing  commuter  passenger 
service  and  noting  the  changes  that 
would  occur  in  each  item  if  such  service 
were  discontinued. 

“Form  R-l”  means  the  railroad’s  an¬ 
nual  report  filed  with  the  Commission  in 
accordance  with  the  requirements  of  sec¬ 
tion  20  of  the  Interstate  Commerce  Act. 

"Insignificant  User”  means  an  inci¬ 
dental  user  of  a  rail  facility  aggregating 
less  than  10  percent  in  total  train  time 
on  the  rail  line  in  the  designated  area. 

“Bevel  of  Service”  in  effect  immedi¬ 
ately  prior  to  April  1,  1976  means  the 
commuter  rail  routes,  schedules,  train 
capacity,  performance  standards,  and 


equipment  provided  during  the  first 
quarter  of  1976. 

“Office”  means  the  Ran  Services 
Planning  Office  established  by  section  205 
of  the  Act. 

“Rail  Act”  means  the  Railrpad  Re¬ 
vitalization  and  Regulatory  Reform  Act 
of  1976,  Pub.  L.  94-210  (90  Stat.  31). 

“Railroad”  means  a  common  carrier  by 
railroad,  as  defined  in  section  1(3)  of 
the  Interstate  Commerce  Act  (49  U.S.C. 
1(3),  including  the  Consolidated  Rail 
Corporation. 

“Secretary”  means  the  Secretary  of 
Transportation  or  his  designated  repre¬ 
sentative. 

“Subsidizer”  means  a  State  or  a  local 
or  regional  transportation  authority 
which  offers  to  make  or  makes  a  rail 
passenger  service  continuation  payment 
pursuant  to  subsections  304(c)  and  (3) 
of  the  Act. 

“Subsidy  Period”  means  the  term  for 
which  a  subsidy  agreement  has  been 
negotiated  and  is  in  operation. 

§  1 127.3  Subsidy  agreement. 

(a)  Notice  of  Intention.  A  prospective 
subsidizer  shall  notify  the  railroad  of  its 
intention  to  offer  financial  assistance  for 
the  continuation  of  commuter  service  no 
later  than  forty  days  before  the  offer  is 
to  be  tendered.  The  Notice  shall  specify: 

(1)  All  modifications  in  the  existing 
level  of  service,  including  changes  in 
routes,  schedules,  train  capacity,  per¬ 
formance  standards,  and  equipment. 

(2)  The  length  of  the  subsidy  period. 

(3)  The  name  and  address  of  the  pros¬ 
pective  subsidizer.  A  copy  of  the  Notice 
shall  be  served  concurrently  on  the  Of¬ 
fice  and  the  Secretary. 

(b)  Subsidy  Estimate.  The  railroad 
shall  compute  a  subsidy  estimate  pred¬ 
icated  on  the  information  contained  In 
the  Notice  and  the  revenues  attributable, 
avoidable  costs  of  providing  service,  and 
reasonable  return  on  value  for  the  base 
period  in  accordance  with  the  method¬ 
ology  prescribed  in  sections  1127.4.7  and 
in  the  form  called  for  in  Appendix  I.  The 
railroad’s  estimate  and  the  general 
terms  it  proposes  for  an  agreement  shall 
be  served  on  the  prospective  subsidizer 
(with  copies  to  the  Office  and  the  Sec¬ 
retary)  as  soon  as  possible  but  no  later 
than  thirty  days  after  the  Notice  of  In¬ 
tention  is  received.  The  records,  accounts, 
working  papers  and  other  documents 
used  in  computing  the  estimate  shall  be 
made  available  for  examination  during 
regular  business  hours  at  a  time  and 
place  mutually  agreeable  to  the  parties. 

(c)  Offer  of  Financial  Assistance.  The 
prospective  suhsidizer  must  formulate  an 
offer  of  subsidy  predicated  on  the  rail¬ 
road’s  estimate,  but  may  propose  modi¬ 
fications  which  are  consistent  with  these 
standards.  The  Initial  offer  of  subsidy 
must  be  served  on  the  railroad  (with 
copies  to  the  Office  and  the  Secretary) 
no  later  than  September  27, 1976  to  avoid 
the  discontinuance  of  service.  Subsequent 
offers  of  subsidy  must  be  served  not  less 
than  sixty  days  before  the  end  of  the 
subsidy  period.  The  offer  shall  contain; 

(1)  A  subsidy  estimate  in  the  form 
prescribed  in  Appendix  L 


(2)  A  resolution,  authorization  or  other 
evidence  that  the  prospective  subsidizer 
has,  or  within  a  reasonable  time  will 
have,  the  authority  to  execute  and  ful¬ 
fill  an  agreement  to  subsidize  the  service. 

(3)  Information  demonstrating  that 
the  prospective  subsidizer  has  or  will  have 
the  financial  resources  to  subsidize  the 
service  and  otherwise  fulfill  its  con¬ 
tractual  obligations. 

(d)  Negotiations.  The  railroad  and  the 
prospective  subsidizer  should  negotiate 
an  initial  subsidy  agreement  by  March  26, 
1977.  The  parties  may  agree  in  arms 
length  negotiations  to  provisions  which 
modify  the  standards;  however,  in  the 
event  of  impasse,  these  standards  provide 
a  mandatory  basis  for  computing  the 
subsidy.  When  an  agreement  is  reached, 
the  parties  shall  promptly  file  an  original 
copy  with  the  Office.  During  the  nego¬ 
tiation  process,  the  parties  should  also 
develop  a  facilities  plan  to  assist  in  the 
subsidy  computation.  The  plan  should 
itemize  the  physical  property  of  the  rail¬ 
road  used  and  useful  in  providing  the 
commuter  service  and  note  the  changes 
that  would  occur  in  each  Item  If  such 
service  were  discontinued.  The  desig¬ 
nated  area  should  be  divided  Into  seg¬ 
ments  consisting  of  stretches  of  property 
where  operations  remain  fairly  constant 
and  pinpointing  those  where  the  opera¬ 
tions  change  (number  of  tracks  change, 
branch  lines  meet  or  diverge,  etc.) . 
Properties  normally  covered  in  a  facili¬ 
ties  plan  include:  trackage;  signal  sys¬ 
tem;  electrification  system;  interlocking 
plants;  bridges  and  drawbridges;  stations 
and  platforms;  rail -highway  crossings; 
yards;  power  plants;  shops,  engine- 
houses,  and  servicing  facilities;  store¬ 
houses,  land;  rolling  stock;  and  other 
miscellaneous.  Source  data  normally  in¬ 
cludes  track  diagrams  or  maps  of  all  of 
the  properties  in  the  above  categories 
for  the  designated  area  and  usage  meas¬ 
ures  for  each  class  of  facility  by  specific 
facility  or  segment  (e.g.,  track  density 
charts,  yarding  programs,  station  work 
loads,  etc.)  to  determine  which  facilities 
could  be  eliminated  or  modified  in  the 
absence  of  commuter  service.  In  the  event 
of  impasse,  the  subsidizer  shall  adopt  a 
facilities  plan,  as  described  above,  within 
180  days  of  making  the  offer  or  by 
March  26,  1977,  whichever  Is  later. 

(e)  Subsidy  Payment.  Interim  subsidy 
payments  shall  be  made  monthly  in  ad¬ 
vance,  based  either  upon  the  negotiated 
estimate  or  in  the  absence  of  agreement 
upon  the  mandatory  estimate.  The  final 
subsidy  payment  shall  be  adjusted  to  re¬ 
flect  the  actual  revenues  derived,  avoid¬ 
able  costs  incurred  and  value  of  the 
properties  used  in  providing  rail  com¬ 
muter  service  during  the  subsidy  period. 
The  railroad  shall  establish  a  system  to 
collect  the  data  necessary  to  compute 
the  final  subsidy  payment. 

(f)  Financial  Status  Report.  The  rail¬ 
road  shall  submit  to  the  subsidizer  and 
the  Office  a  Financial  Status  Report  in 
the  form  prescribed  in  Appendix  II  to 
this  Part  within  30  days  after  the  end  of 
each  three  months  of  the  subsidy  period. 
Significant  deviations  from  the  subsidy 
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estimate  must  be  explained.  Unless  the 
parties  otherwise  agree,  the  next  to  last 
report  will  be  the  basis  for  negotiating 
the  subsequent  subsidy  agreement.  The 
final  end  report  will  be  the  basis  of  the 
subsidy  payment  adjustment. 

§  1127.4  Revenue,  rental*  and  allow¬ 
ance  attributable  to  eoinmuter  pa*- 
senger  lines. 

The  revenues,  rentals  and  allowances 
attributable  to  commuter  passenger  lines 
are  the  total  of  the  revenues,  rentals  and 
allowances  assigned  in  accordance  with 
this  section.  The  revenues,  rentals  and 
allowances  assigned  shall  be  derived 
from  the  following  accounts. 

(a)  Revenue  accounts.  (1)  Account 
102 — Passenger;  Account  103 — Baggage; 
Account  105 — Parlor  and  chair  car;  Ac¬ 
count  106 — Mail;  Account  108 — Other 
passenger  train;  Account  131 — Dining 
and  buffet.  The  revenues  assigned  under 
these  accounts  shall  be  the  actual  rev¬ 
enues  accruing  to  the  railroad  that  are 
directly  attributable  to  commuter  serv¬ 
ice. 

(2)  Account  130 — Incidental ;  Account 
133 — Station  train  and  boat  privileges; 
Account  142 — Rents  of  buildings  and 
other  property;  Account  143 — Miscella¬ 
neous;  Account  151 — Joint  facility — Cr.; 
Account  152 — Joint  facility — Dr.  The 
revenues  assigned  to  these  accounts  shall 
be  the  amount  in  the  railroad’s  accounts 
for  the  physical  facility  apportioned  to 
passenger  service  on  the  ratio  of  total 
square  feet  devoted  to  passenger  service 
to  the  total  square  feet  in  the  facility. 
The  passenger  portion  shall  then  be  ap¬ 
portioned  to  commuter  service  on  the 
ratio  of  the  commuter  service  on -off  pas¬ 
senger  count  (Including  pass  riders)  in 
the  physical  facility  to  the  total  on-off 
passenger  count  (including  pass  riders) 
in  the  facility. 

(b)  Rentals.  (1)  Account  508 — Joint 
facility  rent  income — Cr.;  Account  541 — 
Joint  facility  rents;  Account  510 — Mis¬ 
cellaneous  rent  income.  The  rentals  as¬ 
signed  under  these  accounts  shall  be  the 
amount  in  the  railroad’s  accounts  for 
the  physical  facility  apportioned  to  pas¬ 
senger  service  on  the  ratio  of  total  square 
feet  devoted  to  passenger  service  to  the 
total  square  feet  in  the  facility.  The  pas¬ 
senger  portion  shall  then  be  apportioned 
to  commuter  service  on  the  ratio  of  the 
commuter  service  on-off  passenger 
count  (including  pass  riders)  in  the 
physical  facility  to  the  total  on-off  pas¬ 
senger  count  (including  pass  riders)  in 
the  facility. 

(2)  Account  504 — Rent  from  locomo¬ 
tives — Cr.;  Account  537 — Rent  for  loco¬ 
motives — Dr.;  Account  505 — Rent  from 
passenger-train  cars — Cr.;  Account  538 — 
Rent  'for  passenger-train  cars — Dr.  The 
rentals  assigned  under  these  accounts 
shall  be  the  actual  amounts  derived  from 
the  rental  of  commuter  service  equip¬ 
ment. 

(c)  Pass  rider  allowance.  An  allowance 
for  pass  riders  shall  be  credited  to  the 
revenue  earned  by  the  commuter  pas¬ 
senger  line  based  on  the  amount  agreed 
to  by  the  parties  to  the  commuter  sub- 
si  riv  contract. 


PROPOSED  RU1ES 

§  1 127.S  Avoidable  costs  of  providing 
service. 

(a)  Significant  Use.  Absent  agreement 
of  the  parties,  a  commuter  passenger 
service  which  uses  the  rail  properties  in 
the  designated  area  ten  percent  or  more 
of  the  total  train  time  on  line  shall  be 
assigned  the  actual  direct  and  common 
costs  incurred  in  providing  the  service. 

(b)  Insignificant  Use.  A  commuter 
passenger  service  which  uses  the  rail 
properties  in  the  designated  area  less 
than  ten  percent  of  the  total  train  time 
on  line  shall  be  assigned  the  actual  di¬ 
rect  costs  incurred  in  providing  the  serv¬ 
ice.  plus  an  overhead  allowance  to  com¬ 
pensate  for  indirect  costs,  as  negotiated 
by  the  parties.  The  parties  should  decide 
at  the  outset  of  negotiations  whether  the 
service  constitutes  a  significant  or  insig¬ 
nificant  use.  The  subsidizer  shall  have 
the  option  of  dividing  the  designated 
area  into  discrete  segments  some  of 
which  it  will  make  significant  use  and 
the  remainder  of  which  it  will  make  in¬ 
significant  use. 

(c)  Method  of  Assignment.  The  facili¬ 
ties  plan  shall  first  identify  the  actual 
direct  costs  incurred  in  providing  the 
commuter  service  in  the  designated  area. 
Direct  labor  costs  shall  be  separately 
identified  for  each  account.  Absent 
agreement  of  the  parties,  common  costs 
shall  be  apportioned  among  commuter 
and  other  users  in  accordance  with  the 
methodology  prescribed  below. 

(d)  Special  Studies.  The  special  studies 
prescribed  below  shall  be  conducted  by 
the  railroad.  The  cost  of  such  studies 
shall  be  attributed  to  the  commuter 
service.  The  length  and  frequency  of  the 
studies  and  the  standardized  measure¬ 
ment  procedures  utilized  in  the  studies 
shall  be  negotiated  by  the  parties  to  the 
contract. 

(e)  Maintenance  of  Way  and  Struc¬ 
tures.  (1)  Yard  and  way  switching 
tracks — Account  202 — Roadway  mainte¬ 
nance;  Account  206 — Tunnels  and  sub¬ 
ways;  Account  208 — Bridges,  trestles  and 
culverts;  Account  210 — Elevated  struc¬ 
tures;  Account  212 — Ties;  Account  214 — 
Rails;  Account  216 — Other  track  mate¬ 
rial;  Account  218 — Ballast;  Account 
220 — Track  laying  and  surfacing.  The 
common  costs  assigned  under  these  ac¬ 
counts  shall  be  the  amounts  in  the  rail¬ 
road’s  accounts  in  the  designated  area 
apportioned  on  the  ratio  of  the  com¬ 
muter  cars  dispatched  in  the  designated 
area  to  the  total  cars  dispatched  in  the 
designated  area. 

(2)  Running  tracks — Account  202 — 
Roadway  maintenance;  Account  206 — 
Tunnels  and  subways;  Account  208 — 
Bridges,  trestles  and  culverts;  Account 
210 — Elevated  structures;  Account  212 — 
Ties:  Account  214 — Rails;  Account  216 — 
Other  track  material;  Account  218 — Bal¬ 
last;  Account  220 — Track  laying  and 
surfacing;  Account  507 — Rent  from  work 
equipment — Cr.;  Account  540 — Rent 
from  work  equipment — Dr.  The  common 
costs  assigned  under  these  accounts  shall 
be  the  amounts  in  the  railroad’s  accounts 
for  the  designated  area  apportioned  on 
the  ratio  of  the  commuter  service  Speed 
Factored  Gross  Tons  (SFGT)  for  the 
designated  area  to  the  total  SFGT  for  all 


traffic  in  the  designated  area.  The  com¬ 
muter-service  SFGT  shall  be  derived  by 
subtracting  the  total  SFGT  excluding 
commuter  service  from  the  total  SFGT 
for  all  traffic.  The  SFGT  shall  be  cal¬ 
culated  in  accordance  with  the  formula 
set  out  in  Appendix  m. 

(3)  Account  227 — Station  and  office 
buildings;  Account  239 — Storage  ware¬ 
houses.  The  common  costs  assigned  to 
these  accounts  shall  be  the  amount  in 
the  railroad’s  accounts  for  the  physical 
facility  apportioned  to  passenger  service 
on  the  ratio  of  total  square  feet  devoted 
to  passenger  service  to  the  total  square 
feet  in  the  facility.  The  passenger  por¬ 
tion  shall  then  be  apportioned  to  com¬ 
muter  service  on  the  ratio  of  the  com¬ 
muter  service  on-off  passenger  count  (in¬ 
cluding  pass  riders)  in  the  designated 
area  to  the  total  on-off  passenger  count 
(including  pass  riders)  in  the  designated 
area. 

(4)  Account  221 — Fences,  snowsheds 
and  signs;  Account  229 — Roadway  build¬ 
ings;  Account  265 — Miscellaneous  struc¬ 
tures;  Account  269 — Roadway  machines; 
Account  271 — Small  tools  and  supplies; 
Account  272 — Removing  snow,  ice  and 
sand;  Account  273 — Public  improve¬ 
ments — maintenance;  Account  281 — 
Right-of-way  expense.  The  common 
costs  assigned  to  these  accounts  shall  be 
the  amount  in  the  railroad’s  account  for 
these  facilities  apportioned  to  commuter 
service  on  the  ratio  of  the  amounts  in 
Accounts  202-220  assigned  to  commuter 
service  to  the  railroad’s  total  in  Accounts 
202-220  for  the  designated  area. 

(5)  Account  231 — Water  stations.  The 
common  costs  assigned  to  this  account 
shall  be  the  amount  in  the  railroad’s  ac¬ 
count  for  these  facilities  apportioned  to 
commuter  service  on  the  ratio  of  the 
total  unit  miles  (diesel  and  electric) 
generated  from  computer  service  using 
these  facilities  in  the  designated  area  to 
the  railroad’s  total  unit  miles  in  the 
designated  area  (diesel  and  electric) 
from  all  types  of  service. 

(6)  Account  233 — Fuel  stations.  The 
common  costs  assigned  to  this  account 
shall  be  the  amount  in  the  railroad’s 
account  for  these  facilities  apportioned 
to  commuter  service  on  the  ratio  of  the 
gallons  of  fuel  dispensed  in  commuter 
service  to  the  total  gallons  of  fuel  dis¬ 
pensed  for  all  services  using  these  facili¬ 
ties. 

(7)  Account  235 — Shops  and  engine 
houses.  The  common  costs  assigned  to 
this  account  shall  be  the  amount  in  the 
railroad’s  account  for  these  facilities  ap¬ 
portioned  to  commuter  service  on  the 
ratio  of  the  commuter  service  amounts 
in  Accounts  311,  317,  388,  400  to  the  rail¬ 
road’s  total  for  these  accounts  plus  Ac¬ 
counts  314  in  the  designated  area. 

(8)  Account  249 — Signals  and  inter¬ 
lockers.  The  common  costs  assigned  to 
this  account  shall  be  the  amount  in  the 
railroad’s  account  for  these  facilities 
apportioned  to  commuter  service  on  the 
ratio  of  the  number  of  commuter  passen¬ 
ger  train  movements  using  these  facil¬ 
ities  to  the  total  of  all  train  movements 
using  these  facilities. 

(9)  Account  253 — Power  plants.  The 
common  costs  assigned  to  this  account 
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shall  be  the  amount  In  the  railroad’s  ac¬ 
count  for  these  facilities  apportioned  to 
commuter  service  on  the  ratio  of  the  kilo¬ 
watt  hours  (KWH)  consumed  for  com¬ 
muter  service  to  the  total  KWH  con¬ 
sumed  in  the  designated  area. 

(10)  Account  257 — Power -transmission 
systems.  The  common  costs  assigned  to 
this  account  shall  be  the  amount  in  the 
railroad’s  account  for  these  facilities  ap¬ 
portioned  to  commuter  service  on  the 
ratio  of  the  pantograph  miles  in  com¬ 
muter  service  to  the  total  of  all  panto¬ 
graph  miles  In  the  designated  area. 

(11)  Account  266 — Road  property — 
depreciation.  The  common  costs  assigned 
to  this  account  shall  be  the  amount 
accrued  for  road  property  in  the  desig¬ 
nated  area  used  in  commuter  service, 
excluding  properties  owned  by  public 
bodies.  In  cases  where  two  or  more  serv¬ 
ices  use  the  facilities,  the  road  property 
depreciation  apportioned  to  commuter 
service  shall  be  on  the  ratio  of  the  indi¬ 
vidual  maintenance  of  way  and  struc¬ 
ture  expense  accounts  for  each  road 
property  account  apportioned  to  com¬ 
muter  service  in  the  designated  area  to 
the  total  of  the  Individual  maintenance 
of  way  and  structure  expense  accounts 
for  each  road  property  account  in  the 
designated  area.  Road  property  deprecia¬ 
tion  Accounts  1,  2%,  3,  “All  other  road 
accounts”  shall  be  apportioned  to  com¬ 
muter  service  on  the  ratio  of  the  com¬ 
muter  service  amounts  in  Accounts  5-39 
above  to  the  railroad’s  total  of  these  ac¬ 
counts  in  the  designated  area. 

(12)  Account  278 — Maintaining  joint 
tracks,  yards  and  other  facilities — Dr.; 
Account  279 — Maintaining  joint  tracks, 
yards  and  other  facilities.  The  common 
costs  assigned  to  these  accounts  for  com¬ 
muter  service  shall  be  based  on  the  ratio 
of  commuter  service  cars  dispatched  to 
the  total  cars  dispatched  for  the  rail¬ 
roads  using  the  facilities. 

(13)  Account  201 — Superintendence; 
Account  247 — Communication  systems; 
Account  274 — Injuries  to  persons;  Ac¬ 
count  275 — Insurance;  Account  276 — 
Station — and  printing;  Account  282 — 
Other  expenses.  The  common  costs  as¬ 
signed  to  these  accounts  shall  be  the 
amount  in  the  railroad’s  account  appor¬ 
tioned  to  commuter  service  on  the  ratio 
of  the  commuter  passenger  service 
amounts  in  Accounts  202,  206,  208,  210, 
220,  227-235,  239,  249-265,  272,  273, 
278,  279,  281  in  the  designated  area  to 
the  railroad’s  total  of  these  accounts, 
plus  the  railroad’s  total  of  Accounts  237, 
241,  243,  24,  in  the  designated  area. 

(f)  Maintenance  of  Equipment.  (1) 
Account  311  —  Locomotive  —  Repairs. 
This  account  shall  be  separated  between 
yard  and  other  (road)  with  a  further  sep¬ 
aration  between  diesel  and  other  (elec¬ 
tric)  .  The  common  costs  assigned  under 
this  account  for  yard  locomotives  shall 
be  apportioned  to  commuter  service 
separately  for  diesel  and  electric  loco¬ 
motives  on  the  ratio  of  commuter  serv¬ 
ice  diesel  and  electric  yard  locomotive 
unit-hours  to  the  total  diesel  and  electric 
yard  locomotive  unit-hours  in  the  des¬ 
ignated  area.  A  study  shall  be  conducted 
to  determine  this  ratio.  The  costs  as¬ 
signed  under  this  account  for  other 


locomtives  (road)  shall  be  the  actual 
costs  that  are  directly  attributable  to 
commuter  service. 

(2 )  Account  317 — Passenger  train  car — 
Repairs.  The  costs  asigned  under  this  ac¬ 
count  shall  be  actual  costs  that  are  di¬ 
rectly  attributable  to  commuter  service. 

(3)  Account  326 — Work  equipment — 
Repairs;  Account  328 — Miscellaneous 
equipment — Repairs.  The  common  costs 
assigned  under  these  accounts  shall  be 
apportioned  to  commuter  service  on  the 
ratio  of  the  commuter  service  amounts  in 
Accounts  202-220  to  the  railroad’s  total 
for  these  accounts  in  the  designated 
area. 

(4)  Account  329 — Dismantling  retired 
equipment;  Account  330 — Retirements— 
Equipment;  Account  331— Equipment — 
Depreciation.  The  costs  assigned  under 
these  accounts  shall  be  the  actual  costs 
that  are  directly  attributable  to  com¬ 
muter  service. 

(5)  Account  336 — Joint  maintenance 
of  equipment  expenses — Dr.;  Account 
337 — Joint  maintenance  of  equipment 
expenses — Cr.  The  common  costs  as¬ 
signed  under  these  accounts  for  com¬ 
muter  service  shall  be  on  the  ratio  of  the 
hours  of  service  devoted  to  commuter 
service  to  the  total  hours  of  service  in 
the  designated  area. 

(6)  Account  301 — Superintendence; 
Account  302 — Shop  machinery;  Account 

304 —  Power — plant  machinery;  Account 

305 —  Shop  and  power-plant  machinery — 
Depreciation;  Account  306 — Dismantling 
retired  shop  and  power-plant  machinery; 
Account  332 — Injuries  to  persons;  Ac¬ 
count  333 — Insurance;  Account  334 — 
Stationery  and  printing;  Account  339 — 
Other  expenses.  The  common  costs  as¬ 
signed  under  these  accounts  shall  be  ap¬ 
portioned  to  commuter  service  on  the 
ratio  of  the  commuter  service  amounts  in 
Accounts  311-329,  336,  337  to  the  rail¬ 
road’s  total  for  these  accounts  in  the 
designated  area. 

(g)  Traffic.  (1)  Account  352 — Outside 
agencies;  Account  353 — Advertising;  Ac¬ 
count  354 — Traffic  associations;  Account 
357 — Insurance;  Account — 358 — Station¬ 
ery  and  printing ;  Account  360 — Other 
expenses.  The  costs  assigned  under  these 
accounts  shall  be  the  actual  costs  that  are 
directly  attributable  to  commuter  service. 

(2)  Account  351 — Superintendence. 
The  common  costs  assigned  under  this 
account  shall  be  the  railroad’s  system 
total  (Form  R-l,  Schedule  320,  Column 
b)  apportioned  to  commuter  service  on 
the  ratio  of  the  commuter  service 
amounts  in  Accounts  352,  353,  354,  357, 
358,  360  to  the  railroad’s  system  total  for 
these  accounts,  plus  Accounts  355,  356. 

(h)  Transportation.  (1)  Account  372 — 
Dispatching  trains;  Account  404 — Signal 
and  interlocker  operation;  Account  405 — 
Crossing  protection.  The  common  costs 
assigned  to  this  account  shall  be  the 
amount  in  the  railroad’s  account  appor¬ 
tioned  to  commuter  service  on  the  ratio 
of  the  commuter  service  train  movements 
in  the  designated  area  to  the  total  train 
movements  in  the  designated  area. 

(2)  Account  373 — Station  employees. 
The  common  co6ts  for  employees  who 
perform  both  intercity  and  commuter 
service  duties  shall  be  apportioned  to 
commuter  service  on  the  ratio  of  the 


commuter  service  on-off  passenger  count 
(including  pass  riders)  in  the  designated 
area  to  the  total  on-off  passenger  count 
(Including  pass  riders)  in  the  designated 
area. 

(3)  Account  376 — Station  supplies  and 
expenses.  The  common  costs  assigned  to 
this  account  shall  be  the  amount  in  the 
railroad’s  account  apportioned  to  com¬ 
muter  service  on  the  ratio  of  the  square 
feet  of  space  devoted  to  commuter  service 
to  the  total  square  feet  of  space  in  all 
facilities  utilizing  station  supplies  in  the 
designated  area. 

(4)  Account  377 — Yardmasters  and 
yard  clerks;  Account  378 — Yard  conduc¬ 
tors  and  brakemen;  Account  379 — Yard 
switch  and  signal  tenders;  Account  380 — 
Yard  enginemen;  Account  382 — Yard 
stoitching  fuel;  Account  388 — Servicing 
yard  locomotives;  Account  389 — Yard 
supplies  and  expenses.  A  study  shall 
be  conducted  to  determine  the  ratio  of 
the  commuter  service  (diesel,  electric) 
yard  locomotive  unit  hours  in  the  desig¬ 
nated  area  to  the  railroad’s  total  (diesel, 
electric)  yard  locomotive  unit  hours  in 
the  designated  area.  The  common  costs 
assigned  to  these  accounts  shall  be  the 
amounts  in  the  railroad’s  accounts  for 
the  designated  area  multiplied  by  the 
ratio  determined  from  the  seven  day 
study.  For  this  purpose,  the  term  ‘  loco¬ 
motive”  shall  Include  motor  cars. 

(5)  Account  383 — Yard  switching 
power  produced;  Account  3 84 — Switch¬ 
ing  power  purchased.  The  study  conduct¬ 
ed  in  (4)  above  shall  also  be  used  to  de¬ 
termine  the  ration  of  the  commuter  serv¬ 
ice  electric  yard  locomotive  unit  hours 
in  the  designated  area.  The  common 
costs  assigned  to  these  accounts  shall  be 
the  amounts  in  the  railroad’s  accounts 
for  the  designated  area  multiplied  by  the 
ration  determined  from  the  seven  day 
study.  For  this  purpose,  the  term  “loco¬ 
motive”  shall  include  electric  motor  cars. 

(6)  Account  392 — Train  enginemen; 
Account  394 — Train  fuel;  Account  401 — 
Trainmen.  The  costs  assigned  under 
these  accounts  shall  be  the  actual  costs 
that  are  directly  attributable  to  com¬ 
muter  service. 

(7)  Account  400 — Servicing  train  lo¬ 
comotives.  The  common  costs  assigned 
under  this  account  shall  be  apportioned 
on  the  ration  of  the  total  locomotive 
unit-miles  (road)  in  commuter  service 
in  the  designated  area  to  the  railroad’s 
total  locomotive  unit-miles  (road)  in  the 
designated  area. 

(8)  Account  39 5 — Train  power  pro¬ 
duced;  Account  396 — Train  power  pur¬ 
chased.  The  common  costs  assigned  to 
these  accounts  shall  be  the  amount  in 
the  railroad’s  account  apportioned  to 
commuter  service  on  the  ratio  of  the  kilo¬ 
watt  hours  (KWH)  consumed  for  com¬ 
muter  service  to  the  total  KWH  consumed 
in  the  designated  area. 

(9)  Account  402 — Train  supplies  and 
expenses.  The  common  costs  assigned  to 
this  account  shall  be  the  amount  in  the 
railroad’s  account  apportioned  to  com¬ 
muter  service  on  the  ratio  of  commuter 
service  passenger  car-miles  in  the  desig¬ 
nated  area  to  the  railroad’s  total  passen¬ 
ger  car-miles  in  the  designated  area. 

(10)  Account  414 — Insurance.  The 
costs  under  this  account  shall  be  assigned 
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to  passenger  service  by  determining  from 
the  railroad’s  underwriter  the  difference 
in  the  premium  if  commuter  passenger 
service  were  to  be  discontinued. 

(11)  Account  411— Other  expenses; 
Account  415 — Clearing  wrecks;  Account 
416 — Damage  to  property;  Account  417 — 
Damage  to  livestock  on  right-of-way; 
Account  419 — Loss  and  damage — Bag¬ 
gage;  Account  420 — Injuries  to  persons. 
The  costs  assigned  under  these  accounts 
shall  be  the  actual  costs  that  are  direct¬ 
ly  attributable  to  commuter  service. 

(12)  Account  390— Operating  joint 
yards  and  terminals — Dr.;  Account  391 — 
Operating  joint  yards  and  terminals — 
Cr.;  Account  412 — Operating  joint  tracks 
and  facilities — Dr.;  Account  413 — Oper¬ 
ating  joint  tracks  and  facilities — Cr.; 
The  common  costs  assigned  under  these 
accounts  shall  be  apportioned  on  the  ra¬ 
tio  of  the  commuter  cars  dispatched  in 
the  designated  area  to  the  total  cars  dis¬ 
patched  in  the  designated  area. 

(13)  Account  371 — Superintendence; 
Account  407 — Communication  system  op¬ 
eration;  Account  410 — Stationery  and 
printing.  The  common  costs  assigned  un¬ 
der  these  accounts  shall  be  apportioned 
to  commuter  service  on  the  ratio  of  the 
commuter  service  amounts  in  Accounts 
372,  373,  377,  378,  379,  380,  382,  388, 
392,  394,  400,  401,  404,  405,  415,  416  to 
the  railroad’s  total  for  these  accounts, 
plus  Accounts  375,  403,  406,  408,  421, 
422  in  the  designated  area. 

(i)  Miscellaneous  Operations.  Account 
441 — Dining  and  buffet  service;  Account 
446 — Other  miscellaneous  operations ;  Ac¬ 
count  447 — Operating  joint  miscellaneous 
facilities — Dr.;  Account  448 — Operating 
joint  miscellaneous  facilities — Cr.;  The 
costs  assigned  to  these  accounts  §hall  be 
the  actual  costs  that  are  directly  attrib¬ 
utable  to  commuter  service. 

(j)  General.  Account  451 — Salaries 
and  expenses  of  general  officers;  Account 
452 — Salaries  and  expenses  of  clerks  and 
attendants;  Account  453 — General  office 
supplies  and  expenses;  Account  454 — 
Law  expenses;  Account  455 — Insurance; 
Account  457 — Pensions;  Account  458 — 
Stationery  and  printing;  Account  460 — 
Other  expenses;  Account  461 — General 
joint  facilities — Dr.;  Account  462 — Gen¬ 
eral  joint  facilities.  The  costs  assigned 
under  these  accounts  shall  be  the  actual 
costs  that  are  directly  attributable  to 
commuter  service  in  the  designated  area. 

(k)  Fringe  Benefits.  Fringe  benefits 
shall  be  assigned  on  a  basis  of  a  percent¬ 
age  of  direct  wages.  The  percentage  shall 
be  developed  by  using  data  from  the  rail¬ 
road’s  latest  Form  R-l.  The  total  of  all 
health  and  welfare  accounts  (Accounts 
277,  335,  359,  409,  449,  and  456)  taken 
from  Sch.  320.  col.  (b)  shall  be  added  to 
the  total  of  payroll  taxes,  old-age  re¬ 
tirement  and  unemployment  insurance, 
taken  from  Sch.  350,  and  divided  by  the 
total  employee  compensation  taken  from 
Sch.  320,  col.  (b).  The  resulting  per¬ 
centage  shall  be  applied  to  the  direct 
labor  costs  relating  to  maintenance  of 
way  and  structures,  maintenance  of 
equipment,  traffic,  transportation,  mis¬ 
cellaneous  expenses  and  general. 

Where  direct  labor  costs  are  not  avail¬ 
able  for  maintenance  of  equipment,  the 
railroad  shall  be  required  to  furnish  a 


ratio  of  labor  costs  to  total  maintenance 
of  equipment  expenses.  The  ratio  shall  be 
applied  to  the  maintenance  of  equip¬ 
ment  costs  assigned  to  commuter  serv¬ 
ice  in  the  designated  area  to  develop  an 
estimate  of  the  related  labor  costs.  The 
percentage  developed  in  the  preceding 
paragraph  shall  then  be  applied  to  the 
estimated  labor  costs  to  develop  the 
fringe  benefit  costs  for  maintenance  of 
equipment. 

(l)  Revenue  taxes.  The  commuter 
service  amount  of  revenue  taxes  shall  be 
computed  on  the  ratio  of  the  commuter 
service  revenue  assigned  under  section 
1126.4  of  this  Part  for  the  designated 
area  in  the  state  to  the  total  revenue,  on 
which  the  revenue  tax  was  computed,  in 
that  State. 

(m)  Property  taxes.  The  amount  of 
property  taxes  shall  be  the  amount  levied 
against  the  property  that  could  be  dis¬ 
posed  of  if  commuter  service  were  dis¬ 
continued. 

(n)  Casualty  Reserve  Account.  The 
costs  assigned  under  this  account  shall 
be  any  payments  mutually  agreed  to  by 
the  subsidizing  body  and  the  railroad  for 
the  purpose  of  holding  the  subsidizer 
harmless  from  any  liability  under  Ac¬ 
count  415 — Clearing  wrecks;  Account 
416 — Damage  to  property;  Account  417 — 
Damage  to  livestock  on  right-of-way; 
Account  419 — Loss  and  damage — Bag¬ 
gage;  Account  420 — Injuries  to  persons. 
Such  costs  may  include  a  reasonable  fee 
to  cover  the  cost  of  administering  the 
fund. 

(o)  Performance  Standard — penalties 
and  incentives.  The  subsidy  agreements 
may  include  reasonable  provisions  as 
agreed  by  the  parties  for  penalties  for 
service  inferior  to  stipulated  perform¬ 
ance  standards  and  incentive  payments 
for  superior  performance.  Penalties 
withheld  from  subsidy  payments  by  the 
subsidizer  under  such  agreements  shall 
be  treated  as  reductions  of  avoidable 
costs  and  incentive  payments  shall  be 
treated  as  additions  to  avoidable  costs. 

§  1127.6  Value  of  rail  properties. 

The  value  of  rail  properties  on  which 
a  reasonable  return  is  allowed  shall  con¬ 
sist  of : 

(a)  The  net  book  value  of  equipment 
furnished  by  the  contracting  carrier  for 
commuter  service,  after  deduction  of 
accrued  depreciation;  and 

(b)  The  net  book  value  of  those  road¬ 
way  and  structures  properties  which  are 
used  in  commuter  services  and  which 
could  be  disposed  of  if  commuter  serv¬ 
ices  were  discontinued.  Such  net  book 
value  shall  include  the  net  liquidation 
values  of  properties  acquired  April  1, 
1976  by  Consolidated  Rail  Corporation  or 
National  Railroad  Passenger  Corpora¬ 
tion,  plus  the  value  of  additions  and  bet¬ 
terments  after  that  date  for  commuter 
service,  less  accrued  depreciation.  It  shall 
not  include  the  value  of  properties  owned 
by  public  bodies  or  the  trustees  of  debtor 
estates. 

§  1127.7  Reasonable  return  on  the  value 
of  the  properties. 

The  reasonable  return  shall  be  7.5  per¬ 
cent  per  annum  on  the  sum  of  the  two 
elements  of  the  investment  base  com¬ 
puted  in  accordance  with  section  1127.6. 
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§  1127.8  Emergency  operating  assist* 
ance. 

(a)  Mandatory  Period — Losses.  The 
railroad  shall  be  entitled  to  reimburse¬ 
ment  by  the  Secretary  for  100  percent  of 
the  losses  incurred  by  it  for  continuing 
from  April  1, 1976  through  September  27, 
1976  the  same  level  of  commuter  rail 
service  as  was  provided  during  the  first 
quarter  of  1976.  The  reimbursement  shall 
be  an  amount  equal  to  its  actual  net 
avoidable  loss  and  reasonable  return  on 
value,  as  determined  in  accordance  with 
sections  1127.4-7  minus  such  financial 
assistance  it  received  or  was  entitled  to 
receive  (whichever  is  greater)  under  sec¬ 
tion  304(e)  (2)  of  the  Act  from  a  State 
or  local  public  body  or  agency  for  con¬ 
tinuing  service  during  the  mandatory 
operation  period. 

(b)  Mandatory  Period — Additional 
Costs.  A  State  (or  local  public  body  or 
agency)  shall  be  entitled  to  reimburse¬ 
ment  by  the  Secretary  for  100  percent 
of  the  additional  costs  incurred  by  it  in 
providing  financial  assistance  for  the 
continuation  from  April  1,  1976  through 
September  27,  1976  of  the  same  level  of 
commuter  rail  service  as  it  was  assisting 
financially  during  the  first  quarter  of 
1976.  The  reimbursement  shall  be  an 
amount  equal  to  the  actual  net  avoidable 
loss  and  reasonable  return  on  value,  as 
determined  in  accordance  with  §§  1127.4- 
7,  minus  such  financial  assistance  it  paid 
or  was  obligated  to  pay  (whichever  is 
greater)  under  section  304(e)(2)  of  the 
Act  for  the  continuation  of  service  dur¬ 
ing  the  mandatory  operation  period. 

(c)  Other  Additional  Costs.  A  State 
(or  local  public  body  or  agency,  which 
makes  a  subsidy  payment  to  continue 
commuter  rail  service  from  Sep¬ 
tember  28,  1976  through  September  27, 
1978,  shall  be  entitled  to  be  reimbursed 
by  the  Secretary  for  the  additional  costs 
incurred  by  it  to  sustain  the  same  level 
of  service  being  provided  during  the  first 
quarter  of  1976.  The  amount  of  reim¬ 
bursement  shall  be  100  percent  of  addi¬ 
tional  costs  for  the  period  September  28, 

1976  through  March  26,  1977;  90  percent 
of  such  costs  for  the  period  March  27, 

1977  through  March  31, 1978;  and  50  per¬ 
cent  for  the  period  April  1,  1978  through 
September  27,  1978.  The  appropriate 
percentage  shall  be  applied  to  the  actual 
net  avoidable  costs  and  reasonable  re¬ 
turn,  as  determined  in  accordance  with 
Sections  1127.4-7,  incurred  in  providing 
the  service  during  the  subsidy  period, 
minus  the  financial  assistance  it  was  ob¬ 
ligated  to  pay  under  section  304(e)(2) 
of  the  Act  for  the  mandatory  period. 

(d)  Level  of  Service.  The  same  level 
of  service  includes  the  routes,  schedules, 
train  capacity,  performance  standards, 
and  equipment  provided  during  the  first 
quarter  of  1976,  and  any  modifications 
thereof  which  do  not  increase  the  net 
avoidable  loss  and  reasonable  return  as 
determined  in  accordance  with  Sections 
1127.4-7,  incurred  in  providing  service 
for  the  first  quarter  of  1976.  The  railroad 
or  subsidizer  may  be  reimbursed  for  ad¬ 
ditional  costs,  which  neither  the  railroad 
(nor  the  predecessor  operator)  had 
agreed  to  absorb  nor  the  subsidizer  had 
agreed  to  pay,  arising  from  price  in¬ 
creases  or  equipment  purchases,  neces- 
,  1976 
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sary  to  sustain  the  same  level  of  service 
provided  in  the  first  quarter  of  1976. 
The  railroad  or  subsidizer  may  not  be 
reimbursed  for  the  additional  losses  of 
providing  service  on  new  routes  or  in¬ 
creasing  the  level  of  service  on  exist¬ 
ing  routes,  to  the  extent  they  exceed  net 
avoidable  costs  of  providing  service  and 
reasonable  return,  as  determined  in  ac¬ 
cordance  with  §§  1127.4-7,  incurred  in 
providing  the  service  in  the  first  quarter 
of  1976. 

(e)  Fare  Increases.  The  revenues  de¬ 
rived  from  fare  increases  shall  be  in¬ 
cluded  in  determining  the  revenue 
attributable  to  the  commuter  service 
under  section  1127.4. 

(f)  Arbitration.  The  railroad,  subsi¬ 
dizer  and  Secretary  may  submit  any  dis¬ 
putes  regarding  the  application  of  this 
sub-section  to  arbitration  by  a  disin¬ 
terested  third  person.  If  the  parties  are 
unable  to  agree  upon  an  arbitrator,  the 
Chairman  of  the  Commission  or  his  des¬ 
ignated  representative  shall  serve  in  that 
capacity. 

Appendix  I. — Subsidy  estimate 
The  following  information  is  required  to 
be  furnished  under  {  1127.3(b)  in  accord¬ 
ance  with  the  methodology  set  forth  In 
I  1127.4-7.  The  base  period  data  shall  be 
shown  for  each  item. 

Base 

Revenues  attributable  for  period 

1.  Passenger  _ 

2.  Dining  and  Buffet _ 

8.  Rentals  _ 

4.  All  other _ _ 

6.  Total  Revenues  Attributable  (lines 

1  through  4) _ 

Avoidable  costs  for 

6.  Maintenance  of  Way  and  Struc¬ 

tures  _ 

7.  Maintenance  of  Equipment _ 

8.  Traffic  _ 

9.  Transportation  _ _ _ 

10.  Miscellaneous  Operations _ _ 

11.  General  _ 

12.  Fringe  Benefits _ 

18.  Taxes  _ 

14.  Casualty  Reserve  Account _ _ 

18.  Performance  Standards _ _ 

16.  Total  Avoidable  Costs  (lines  6 

through  16) _ 
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Return  on  value  for 

17.  Valuation  of  Property  (lines  17a- 

17b)  _ 

a.  Book  Value  of  Equipment _ 

b.  Book  Value  of  Roadway  and 

Structures  _ 

18.  Rate  of  Return _ 

19.  Total  Return  on  Value  (line  17 

times  line  18) _ 

20.  Subsidy  Estimate  (line  5  minus 

lines  16  and  19) _ 

21.  Financial  Assistance  from  Subsi- 

izer  _ _ _ 

22.  Estimated  Emergency  Operating 

Assistance  from  the  Secretary 
(line  20  minus  line  21) _ 

Appendix  II. — Financial  status  report 

[A  railroad  entering  into  a  subsidy  agreement  shall  com¬ 
pile  the  information  prescribed  below  in  accordance 
with  the  methodology  set  forth  in  secs.  1127.4-7.  The 
actual  data  for  the  period  to  date  and  a  projection  to  the 
end  of  the  subsidy  period  shall  be  shown  for  each  Item) 


Revenues  attributable  for  Actual  Projected 


1.  Passenger . _ . . . 

2.  Dining  and  Buflct . 

3.  Rentals . 

4.  All  other . . 

5.  Total  Revenues  Attributable 

(lines  1  through  4).. . 

Avoidable  costs  for 

6.  Maintenance  of  Ways  and 

Structures _ 

7.  Maintenance  of  Equipment... 


Revenues  attributable  for 

Actual  Projected 

8.  Traffic . . 

9.  Transportation  . 

*0.  Miscellaneous  Operations . 

*1.  General . . 

12.  Fringe  Benefits . 

18.  Tares . . . 

M.  Casualty  Reserve  Account _ 

16.  Performance  Standards . 

16.  Total  Avoidable  Costs  (lines 

6  through  15) . . 

Return  on  value  for 

17.  Valuation  of  Property  (lines 

17a-17b) . 

a.  Book  Value  of  Equip¬ 

ment . 

b.  Book  Value  of  Road¬ 

ways  and  Structures... 

18.  Rate  of  Return . . 

19.  Total  Return  on  Value  (line 

17  times  line  18) .  . 

Subsidy  payment 

20.  Subsidy  Payment  (line  5 

minus  lines  16  and  19) . 

21.  Financial  Assistance  from 

Subsidizer  . . . 

22.  Emergency  Operating  Assist¬ 

ance  from  the  Secretary 
(line  20  minus  21) . 

Appendix  III.  Speed  factored  gross  tons 
formula 


The  following  formula  is  required  to  cal¬ 
culate  the  SPOT  to  be  used  under  Section 
1127.5(c)(2)  of  this  part. 


SFGT—Y  (A  +  .5N)+N 

JV  £  1.088  j-.490  VCT+.032  GTF  (- .01G  GTF  !  .029  JGT 

where: 

GT=  Total  gross  tons  of  traffic  (in  millions)  per  track  mile  per  year. 

OTF=  Gross  tons  of  freight  traffic  (in  millions)  per  track  mile  per  year. 

OTP' ■  Gross  tons  of  passenger  traffic  (in  millions)  per  track  mile  per  year. 

N=  Number  of  tracks  per  route  mile. 

V—  Speed  factor  (the  larger  of  freight  speed  or  0.8  times  passenger  speed). 

J**  t  for  welded  rail. 

—2  for  bolted  rail. 
y=  As  shown  below. 


Value  of  Y 

FRA  class  of  tracks  and  type - 

of  operation  Line  One  Yard  and 

main  branch  switch 


Classes  1, 2, 3;  freight  only,  up 
to  10  MGT  per  mile  per  yr. . . 

1. 00  0. 51 

0.14 

Classes  1.  2;  passenger,  or 
classes  1,  2,  3;  freight  more 
than  10  MGT  per  mile  per 
yr._ . 

1.10  0.63  ... 

Class  8;  passenger,  or  classes 

1.20 . 

The  speed  factors  used  shall  be  governed  by 
the  highest  authorized  speed  In  the  desig¬ 
nated  area  for  the  respective  types  of  serv¬ 
ice. 
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